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T has been said that “the old English law- 
yer’s idea of a satisfactory body of law 
was a chaos with a full index.” But fashions 
change. When Mr. Holmes came to the Suf- 
folk bar thirty-five years ago, he saw around 
him the faint beginnings of a revolt against 
the old notion. With an overmastering love 
of knowledge and desire to reduce, at least in 
his own mind and as far as possible, what 
was to be the business of his life to the prin- 
ciples of a science, he made himself a leader 
of the forces of attack. He did not consider 
“the student of the history of legal doctrine 
bound to have a practical end in view. It is 
perfectly proper,” he has since said, “to re- 
gard and study the law simply as a great 
anthropological document. It is proper to 
resort to it to discover what ideals of society 
have been strong enough to reach that final 
form of expression, or what have been the 
changes in dominant ideals from eentury to 
century.” He saw the history of civilization 
woven in the tissues of our jurisprudence, 
the moral history of the race chronicled in 
the history of our rules of law. Exact 
knowledge of the earlier reports was a de- 
light, even when the pleasure was mainly of 
the sort which the mathematician derived 
from the theorem of which he proudly said: 
“The best of it all is that it can never by any 
possibility be made of the slightest use to 
anybody for anything.” But the value of the 
historical study of the law is not likely to be 
underrated in our day. Our danger is lest 
we forget that “continuity with the past is 


only a necessity and not a duty.” With 
moral growth, with changes in the dominant 
ideals of society, must come development in 
the rules of law. The law sinks to dry for- 
malism unless it grows. 

“The reports of a given-jurisdiction in the 
course of a generation take up pretty much 
the whole body of the law, and restate it from 
the present point of view. We could recon- 
struct the corpus from them, if all that went 
before were burned.” Mr. Holmes believed 
that the number of. our rules of law, when 
generalized and reduced to a system, was not 
unmanageably large. They were not a 
chaos that needed-a full index, but the or- 
derly expression of the civilization of the age 
and country. An attempt to express them in 
codes, however, would probably be futile, 
for codes do not proceed, like the common 
law, by a series of successive approximations, 
by a continual modification of the form of 
rules. So believing, Mr. Holmes set himself 
as practitioner, editor, author, teacher, to 
find out exactly what the common law was 
as it had come down to his day, what the 
reasons for its doctrines were, what was 
their modern value, and to state the law and 
its reasons as lucidly as he could. For twenty 
years now he has been doing what in him 
lay to help in shaping the law of this Com- 
monwealth into an expression of her most 
enlightened feeling and her best thought. 

Inheriting a name honored and loved by 
readers of the English tongue everywhere 
| and by all members of the community where 
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its owner lived and did his daily work, Oliver 
Wendell Holmes, Jr:, was born in Boston, 
on the eighth of March, 1841. Those who 


believe that special abilities may be inherited | 
will point to the fact that his mother was the | 


daughter of Charles Jackson, judge of the 
Supreme Judicial Court from 1813 until ill 
health compelled his resignation in 1823, and 
sharer with Mr. Parker, afterward Chief Jus- 


tice Parker, of the leadership of the bar of | 


his generation. 

Holmes went to the school kept when he 
first attended by Mr. T. R. Sullivan, and 
afterwards by Mr. E. S. Dixwell, whose 
daughter he was subsequently to marry. He 
entered Harvard College in the class of 1861. 
During the last months of his undergraduate 
life, the great war broke out, and in April 
Holmes left college to join the Fourth Bat- 
tallion of Infantry, Major Thomas G. Ste- 
venson commanding, then stationed at Fort 
Independence in Boston Harbor. His class 
had chosen him for their poet, and he was 
fortunately able to deliver on class day the 
poem which he wrote in quarters. 

Captain Holmes’ war record is open to 
all, and only the barest facts need be stated 
here. Shortly after class day in 1861 he was 
commissioned first lieutenant of Company A 
(afterward transferred to Company D) of the 
famous Twentieth Massachusetts. In the Fall 
he was wounded twice at Balls Bluff. In 
the Spring of the next year he was captain 
of Company G, and in the Fall he was 
wounded again at Antietam. In May. 1863, 
he was wounded still again at Marye’s Hill 
near Fredericksburg. In July he was com- 
missioned lieutenant-colonel of his regiment, 
but the Twentieth was too much reduced by 
losses in the field for further service, and he 


was never mustered in. In the beginning of 


1864 he was appointed A. D. C. on the staff | 
| On constitutional law at Harvard College, 


| and in 1871-72 he was University lecturer on 
| jurisprudence. 


of Brigadier-General H. G. Wright, com- 
manding the First Division of the Sixth 
Corps, afterward Major-General command- 
ing the Sixth Corps, and served with Gen- 


| were dead. 


| cational and editorial occupation. 


eral Wright during Grant’s campaign in the 
Wilderness, returning to Washington when 
the capital was threatened in July. On the 
seventeenth of the same month he was mus- 
tered out at the end of his term of enlistment. 
Many of his comrades, his nearest friends, 
But he turned eagerly to the 
life before him. “It was given to us to learn 


| at the outset,” he said, in his Memorial Day 


address at Keene, in 1884, “that life is a pro- 
found and passionate thing. While we are 
permitted to scorn nothing but indifference, 


| and do not pretend to undervalue the worldly 
| rewards of ambition, we have seen with our 


own eyes, beyond and above the gold fields, 
the snowy heights of honor, and it is for us 
to bear the report to those who come after 
us. But, above all, we have learned that 


| whether a man accepts from Fortune her 


spade, and will look downward and dig, or 
from Aspiration her axe and cord, and will 
scale the ice, the one and only success which 


| it is his to command is to bring to his work 


a mighty heart.”’ 
In September, Holmes entered the Har- 


| vard Law School, taking his degree two 


vears later, in 1866. During part of his time 
in the school he studied also in the office of 
Robert M. Morse, Esq. In the Fall of ’66 


| he entered the office of Chandler, Shattuck & 
| Thayer as a student. On March 4, 1867, Mr. 


Holmes was admitted to practice before the 


| bench, where fifteen years later he was to 


take his seat. 

During the fifteen years that followed, Mr. 
Holmes practiced his profession in Boston, 
first in partnership with his brother, and 
after 1873 as a member of the firm of Shat- 
tuck, Holmes and Munroe. These years of 
practice were crowded also with literary, edu- 
In the 
Winter of 1870-71 he gave a series of lectures 


In June, 1872, he married 
Miss Fanny Dixwell, daughter of his old 
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| 
| 


schoolmaster and a descendant of John Dix- 
well, the regicide.. In 1873 he published in 
four volumes the twelfth edition of Kent’s 
Commentaries, adding elaborate and valu- 
able notes. From 1870 to 1873 he had edito- 
rial charge of the American Law Review, 
then published in Boston. For this review, 
especially for volumes five, six and seven, 
which he edited, he wrote many leading arti- 
cles and innumerable shorter reviews and 
notes. His longer articles contain the germ 
of the lectures which he was to deliver in 
1880 before the Lowell Institute, and which 
were in their turn to form the basis of his 
book on “The Common Law,” published in 
1881. His articles show the range of his in- 
quiries and the extent of his learning. The 
principal ones were the following: 1. Codes 
and the Arrangement of the Law. 2. Ultra 
Vires. 3. Misunderstandings of the Civil Law. 
4. Grain Elevators. 5. Arrangements of the 
Law. Privity. 6. The Theory of Torts. 
7. Primitive Notions in Modern Law, two 
articles. 8. Possession. 9. Commen Car- 
riers and the Common Law. to. Trespass 
and Negligence. As has been said, Mr. 
Holmes delivered a course of lectures in 
1880 before the Lowell Institute, and in 1881 
Little, Brown and Company published the 
lectures, somewhat amplified, in book form, 
under the title of The Common Law. The Lon- 
don Spectator called the book “the most origi- 
nal work of legal speculation which has ap- 
peared in English since the publication of Sir 
Henry Maine’s ‘Ancient Law,’ ” and the little 
volume at once took its place as a legal 
classic. It has been translated into Italian 
by Sig. Francesco Lambertenghi. 

In 1882 Mr. Holmes was offered and ac- 
cepted a new professorship in the Harvard 
Law School, founded by the late Mr. Weld. 
He held the position for a few months only, 
resigning to accept an appointment from 
Governor Long as associate justice of the 
Supreme Judicial Court of Massachusetts, 
vice Judge Otis P. Lord, resigned. Judge 


Holmes took his seat on December 8, 1882, 
and has thus served this commonwealth in 
judicial capacity exactly twenty years. He 
was the senior associate justice at the time 
of the late Chief Justice Field’s death in 1899, 
and succeeded by appointment to Chief Jus- 
tice Field’s position. In 1891 Judge Holmes 
published, for private circulation, a volume 
of his occasional speeches. “These chance 
utterances of faith and doubt are printed for 
a few friends who will care to keep them.” 
In 1900 he added to the collection a few ad- 
dresses delivered during the last decade. 
Since taking his seat on the bench Judge 
Holmes has written several important arti- 
cles for the Harvard Law Review; “Privi- 
lege, Malice and Intent,’”’ published in April, 
1894; “Executors,” published in April, 1895; 
and “The Theory of Legal Interpretation,” 
published in January, 1899. The same Re- 
vicw has reprinted two of his most learned 
and eloquent addresses: “The Path of the 
Law,” delivered at the dedication of the new 
hall of the Boston University School of Law, 
in January, 1897, and “Law in Science and 
Science in Law,” delivered at a meeting of 
the New York State Bar Association, in Jan- 
uary, 1899. 

Judge Holmes has written something 
more than twelve hundred opinions since 
1882, and a review of his work in this place 
must necessarily be wholly fragmentary and 
inadequate. Perhaps the most striking in- 
stance of his constructive and co-ordinating 
ability is to be found in the domain of torts. 
It is not too much to say that when Mr. 
Holmes came to the bar there was no general 
law of torts. Hilliard on Torts, published in 
soston in 1859, treated the law in the old 
manner, enumerating and discussing in suc- 
cessive chapters the time-honored and ap- 
parently unrelated heads of his subject, 
expatiating in their turn upon assault and 
battery, false imprisonment, libel and slan- 
der, malicious prosecution, nuisance, trespass 


and conversion. “The idea of a book on 
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Torts, as a distinct subject,” says Professor 
Jaggard, in the preface to his Hand-book of 
the Law of Torts, published in 1895, “was 
a few years ago a matter of ridicule. 

The theory of Torts was essentially terra in- 
cognita until the contributions of Oliver 
Wendell Holmes, Jr., appeared on the sub- 
ject.” These contributions began soon after 
Mr. Holmes came to the bar. An article 
from his pen, entitled “The Theory of Torts” 
appeared in 1873, in the July number of the 
American Law Review. From time to time 
other articles explained and amplified the 
first. In his Lowell Institute lectures, Mr. 
Holmes developed the general theory of 
Torts at length, with great wealth of histori- 
cal illustration. Finally, in The Common 
Law he said: “The theory of torts may be 
summed up very simply. At the two ex- 
tremes of .the law are rules determined by 
policy without reference of any kind to mo- 
ralitvy. Certain harms a man may inflict even 
wickedly; for certain others he must answer, 
although his conduct has been prudent and 
beneficial to the community. But in the main 
the law started from 
wrongs which are the simplest and most pro- 


those intentional 


nounced cases, as well as the nearest to the 


feeling of revenge which leads to self-redress. 
It thus naturally adopted the vocabulary, 
and to some degree, the tests, of morals. But, 


as the law has grown, even when its stand- 


ards have continued to model themselves 
upon those of morality, they have necessarily 
become external, because they have con- 
sidered, not the actual condition of the partic- 
ular defendant, but his conduct 
would have been wrong in the fair average 
member of the community, whom he is ex- 


In general, this 


whether 


pected to equal at his peril. 
question will be determined by considering 
the degree of danger attending the act or 
conduct under the known circumstances. If 
there is danger that harm to another will 
follow, the act is generally wrong in the 


sense of the law.’ With comparatively un- 


important exceptions, “the known tendency 
of the act under the known circumstances to 
do harm may be accepted as fhe general test 
of conduct. The tendency of a given act to 
cause harm under given circumstances must 
be determined by experience.” And on an- 
other page Mr. Holmes said: “The growth 
of the law is very apt to take place in this 
way. Two widely different cases suggest a 
general distinction, which is a clear one when 
stated broadly. But as new cases cluster 
around the opposite poles, and begin to ap- 
proach each other, the distinction becomes 
more difficult to trace; the determinations are 
made one way or the other on a very slight 
preponderance of feeling, rather than of 
articulate reason; and at last a mathematical 
line is arrived at by the contact of contrary 
decisions, which is so far arbitrary that it 
might equally well have been drawn a little 
farther to the one side or to the other, but 
which must have been drawn somewhere in 
the neighborhood of where it falls.” Sir 
Frederick Pollock begins his treatise on 
“The Law of Torts,” published in 1886, with 
an introductory letter to Mr. Justice Holmes, 
in the course of which he claims his friend’s 
good will, “because the purpose of this book 
is to show that there really is a Law of Torts, 
not merely a number of rules of law about 
various kinds of torts—that this is a true liv- 
ing branch of the Common Law, not a col- 
lection of heterogeneous instances.” “You 
will recognize in my armoury,” continues Sir 
Frederick, “some weapons of your own forg- 
ing, and if they are ineffective, I must have 
handled them worse than I am willing, in any 
reasonable terms of humility, to suppose.” 
While the two writers on Torts just named 
and many others, in books and in the schools 
of law, have industriously developed, illus- 
trated, amplified, the general theory of torts 
which Mr. Holmes was the first to state artic- 
ulately, Judge Holmes himself, in the thick 
of the fight, has again and again brought the 
general theory to the test of actual decision. 
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Very likely the good sense of courts would 
generally have led them to the same result in 
the particular case, articulate theory or none. 
But it needs no argument to show that unless 
the place in the law of torts of the particular 
state of facts under consideration can be 
viewed in the light of a general theory, the 
decision, however sensible, must be more or 
less uninstructive and confusing. The Re- 
ports of Massachusetts, beginning with the 
134th volume, are full of examples of Judge 
Holmes’ method of dealing with a tort. Two 
illustrative cases must suffice. In the case of 
Hawks v. Locke, 139 Mass. 208, the plain- 
tiff’s swine were infected with a destructive 
disease by swine which the defendant had 
introduced into the plaintiff's pen, under 
what was equivalent to an implied license 
from the plaintiff. At this time nobody knew, 
or had reason td think, that the swine were 
diseased. In an admirable opinion, Judge 
Holmes holds the defendant not liable, be- 
cause his conduct did not under the known 
circumstances tend to the plaintiff’s damage. 
The court might say so much without the 
aid of a jury. In Cutter v. Hamlen, 147 
Mass. 471, the defendant leased to the plain- 
tiff for occupancy a house in which there had 
been diphtheria. The plaintiff and several 
members of his family contracted the disease, 
and some of them died. The house had been 
fumigated to the satisfaction of the Board of 
Health before the plaintiff's occupation be- 
gan. The drains were defective, and there 
was evidence that the defendant knew this 
fact, and that the plaintiff did not know it. 
In a very interesting opinion Judge Holmes, 
speaking for the court, declares that, al- 
though the defendant was bound at his peril 
to know only the teachings of common expe- 
rience, and was not bound to foresee results 
which only a specialist would apprehend, 
nevertheless the fact that there had been diph- 
theria in the house, coupled with the fact that 
the drains were defective, might have war- 
ranted the jury in finding that there was a 


special danger from the drains, and that the 
landlord ought not to have assumed that this 
peculiar danger was removed by what the 
Board of Health had done. Here the ques- 
tion of the defendant’s liability might have 
been decided either way. It lay in that 
penumbra or debatable land which ‘s the 
region of the jury. 

Judge Holmes and the court over which he 
ultimately came to preside have had a singu- 
larly felicitous opportunity to explain one 
dimension of the true measure of a tort in a 
remarkable series of cases dealing with the 
common law rights of employer and em- 
ployed. The history of the struggle in the 
courts of Massachusetts between labor and 
capital (if a somewhat threadbare phrase 
may be permitted) is of absorbing interest. 
Limitation of space forbids the analysis of 
more than the most recent cases. In Vege- 
lahn v. Guntner, 167 Mass. 92, the plaintiff 
sought to restrain his striking workmen from 
maintaining a patrol in front of his shop, the 
purpose of which was to prevent the plaintiff 
from getting new workmen to fill the strik- 
ers’ places, and thereby to prevent him from 
carrying on any business until he adopted a 
schedule of prices exhibited to him by the 
strikers. A preliminary decree was entered, 
granting in substance the prayer of the bill. 
At the hearing before Judge Holmes, it ap- 
peared that the means adopted for prevent- 
ing the plaintiff from getting workmen were, 
first, persuasion and social pressure; sec- 
ondly, threats of personal injury or unlawful 


harm to persons seeking employment or em- 
Judge Holmes made final the pre- 
liminary injunction in so far as it prohibited 
actual or threatened violence, or persuasion 
to break existing contracts. Declining other- 
wise to enjoin the employment of persuasion 
and social pressure, he reported the case to 


ployed. 


the full court. After elaborate argument, a 
majority of the court ordered that the in- 
junction should stand as originally issued, 
without the modifications introduced by 
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Judge Holmes. Their opinion seems to be 
mainly attributable to a feeling that, as a 
matter of fact, a patrol must carry with it a 
threat of bodily harm. The late Chief Jus- 
tice and Judge Holmes wrote powerful dis- 
senting opinions. Judge Holmes indicated 
what he believed to be the proper mode of 
approaching the question. He agreed that 
the plaintiff had shown a cause of action 
when he had proved that the defendants had 
conspired to injure his business, and had 
actually injured it, unless the defendants 
cou!d show some ground of excuse or justi- 
fication. What constitutes such justification? 
The principles of free competition justify a 
man who sets up a second store in a country 
town too small to support more than one, 
although he expects and intends thereby to 
ruin some one already there, and succeeds in 
his intent. “The reason, of course,” says 
Judge Holmes, “is that the doctrine gener- 
ally has been accepted that free competition 
is worth more to society than it costs, and 
that on this ground the infliction of the dam- 
age is privileged.” Do not the same princi- 
ples justify one workman in persuading an- 
other, not under contract to work, by appeals 
to the interest of his class, by social pressure, 
by whatever peaceable argument is likely to 
prove effective, not to help out the other 
side in the universal struggle for life? How 
otherwise can the game be played fairly? The 
question of what shall amount to a justifica- 
tion is to be decided on considerations of 
policy and social advantage. “It is vain to 
suppose that solutions can be attained merely 
by logic and the general propositions of law 
which nobody disputes.”’ Judge Holmes con- 
cludes: “It is plain from the slightest consid- 
eration of practical affairs, or the most super- 
ficial reading of industrial history, that free 
competition means combination, and that the 
organization of the world, now going on so 
fast, means an ever increasing might and 
scope of combination. It seems to me futile 
to set our faces against this tendency. 


Whether beneficial on the whole, as I think 
it, or detrimental, it is inevitable, unless the 
fundamental axioms of society, and even the 
fundamental conditions of life, are to be 
changed. Combination on the one 
side is patent and powerful. Combination 
on the other is the necessary and desirable 
counterpart, if the battle is to be carried on 
in a fair and equal way.” 

The case of Vegelahn v. Guntner has been 
stated at this length, not because of the ad- 
mirably explicit confession of Judge Holmes’ 
economic faith just quoted, but because in it 
Judge Holmes states with so much per- 
sp:cuity the proper method of attacking these 
questions, the method of approach which, it 
is believed, must ultimately prevail every- 
where. It did prevail in the later Massachu- 
setts case of Plant v. Woods, 176 Mass. 492, 
decided four years later, in‘-1g00. That case 
arose out of a contest for supremacy between 
two labor unions of the same craft. The 
members of the defendant union conspired to 
force the members of the plaintiff union to 
amalgamate with them, and in order to carry 
out their purpose threatened employers of 
members of the plaintiff union with strikes 
and boycotts, unless they asked their em- 
ployees to enter the defendant union, on im- 
plied pain of discharge. The majority of the 
court thought that strikes and boycotts de- 
signed to benefit the strikers not directly, by 
raising wages or shortening the hours of 
labor, but merely indirectly by strengthening 
their union, ought to be enjoined. Judge 
Holmes again dissented, thinking that 
strikes were as lawful for the purpose of 
strengthening the union “as a preliminary 
and means to enable it to make a better fight 
on questions of wages or other matters of 
clashing interests” as for the final purpose to 
which strengthening the union was a means. 
It is hardly to be expected, perhaps it is 
hardly desirable, that all the members of the 
court should think alike on the question of 
policy and economics involved in this deci- 
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sion, but it is highly gratifying to find the 
question approached in the same manner by 
the spokesman of the majority and by the dis- 
senting judge. “In many cases,” says Judge 
Hammond, speaking for the court, “the law 
fulness of an act which causes damage to an- 
other may depend upon whether the act is 
for justifiable cause; and this justification 
may be found sometimes in the circum- 
stances under which it is done irrespective of 
motive, sometimes in the motive alone, and 
sometimes in the circumstances and motive 
combined. It is manifest that not 
much progress is made by such general state- 
ments (as that a bad motive cannot make 
unlawful an act otherwise lawful) whatever 
may be their meaning.”’ And he addresses 
himself to the specific question then before 
the court by asking “under what circum- 
stances, including the motive of the actor, 
is the act complained of lawful, and to what 
extent?” “I agree,’ says Judge Holmes, 
“that the conduct of the defendants is action- 
able unless justified.” 

Massachusetts, the country at large, is by 
no means done with these questions. They 
recur with ever increasing frequency and ever 
increasing gravity. Progress or retrogres- 
sion depends on a wise solution of them. And 
the first requisite to a wise solution is a clear 
comprehension of the issue. It is believed 
that clear comprehension, or, at all events, 
clear statement, can be reached only if the 
question is stated in terms of justification, as 
Judge Holmes alone states it in Vegelahn v. 
Guntner, and as both opinions state it in 
Plant v. Woods. But, however this may be, 
our court has adopted Judge Holmes’ meth- 
od of statement, and a comparison of the 
majority opinions in the two cases cited will 
show the gain in clearness of expression. The 
English courts have broken down miserably 
in an attempt to decide similar questions bv 
what Judge Holmes called in Vegelahn v. 
Guntner “general propositions of law which 
nobody disputes.” The first head-note in the 


recent bitterly contested case of Allen v. 
Flood, as reported in (1898) A. C. 1, is: “An 
act lawful in itself it not converted by a ma- 
licious or bad motive into an unlawful act so 
as to make the doer of the act liable to a civil 
action.” As Hammond, J., in writing the 
opinion of the court in Plant v. Woods, 
keenly says: “If the meaning of this and sim- 
ilar expressions is that where a person has 
the lawful right to do a thing irrespective of 
his motive, his motive is immaterial, the pro- 
position is a mere truism. If, however, the 
meaning is that where a person, if actuated 
by- one kind of a motive, has a lawful right to 
do a thing, the act is lawful when done under 
any conceivable motive, or that an act lawful 
under one set of circumstances is therefore 
lawful under every conceivable set of circum- 
stances,” the proposition is not “either logi- 
cally or legally accurate.’ Indeed, few law- 
yers even in England found comfort in the 
generalities of the House of Lords. Three 
years later, in Quinn v. Leathem, (1901) 
A. C. 495, Allen v. Flood was “explained and 
its real effect stated.” The House of Lords 
can hardly come nearer to overruling itself. 
Owing to the circumstance that by the rever- 
ential if somewhat inconvenient fiction of 
English procedure, Allen v. Flood and Quinn 
v. Leathem, being judgments of the House 
of Lords, are both law, the lower courts are 
now in hopeless confusion, drifting hither 
and thither without chart or compass. 

Of course Judge Holmes goes to Washing- 
ton with an open mind. The many decisions 
of our court on constitutional questions in 
which he has taken part will no longer exert 
upon him more authority than is due to the 
force of their reasoning. It is idle to scan 
them too narrowly in a curious attempt to 
prophesy his decision on particular questions 
which may come before him hereafter. Never- 
theless, a leopard may as easily change his 
spots as a mature thinker his whole manner 
of thinking. It is interesting, therefore, to 
observe at this time the kind of reception 
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which Judge Holmes’ mind accords to a 
question of constitutional law. One familiar 
with his opinions on such subjects must be 
impressed by a certain largeness of view, an 
unwillingness to admit restrictions upon the 
powers of the law-making or administrative 
departments of the government which are 
not plainly contained in some specific por- 
tion of the constitution from which the gov- 
It will be remem- 
bered that Judge Holmes taught constitu- 
tional law at Harvard College in the early 
days of his practice. 


ernment draws its life. 


The broad spirit in 
which he deals with constitutional questiens 
is the spirit to which all those who have 
thought most deeply on the subject come at 
last. The ideals of the world change, and 
with them the ends which the world wishes 
to attain through legislation. One must not 
accept too readily the argument of a new 
minority drawn from the silence of the 
fathers. That the makers of the constitution 
did not expressly permit does not necessarily 
mean that they forbade. That possibly grow- 
ing class of persons who believe, if only half 
consciously, that because legislators grow 
incompetent, judges should exercise part of 
their functions, or at least should be very 
ready to revise current enactments, have 
little to hope from Judge Holmes. He states 
his position clearly in an opinion rendered to 
the House of Representaives in 1894 (Opin- 
ion of the Justices, 160 Mass. 586, 594) on 
the constitutionality of a proposed general 
act involving a referendum. Judge Holmes 
is speaking for himself alone, a majority, 
consisting of four judges, believing that the 
whole scheme of legislation was unconstitu- 
tional. “In my opinion,” he says, “the legis- 
lature has the whole law-making power ex- 
cept so far as the words of the Constitution 
expressly or impliedly withhold it, and I 
think that in construing the Constitution we 
should remember that it is a frame of govern- 
ment for men of opposite opinions and for 
the future, and therefore not hastily import 


into it our own views, or unexpressed limita- 
tions derived merely from the practice of 
the past. I ask myself, as the only ques- 
tion, what words express or imply that a 
power to pass a law subject to rejection by 
the people is withheld? I find none which 
I agree that confidence is put 
in (the legislature) as an agent. But I think 
that so much confidence is put in it that it is 
allowed to exercise its discretion by taking 
the opinion of its principal if it thinks that 
Of course an opinion on 
a question of power between the legislature 
and the people of a state is no help to the de- 
cision of the questions of power which arise 
in Washington, but the quotation seems to 
reflect certain ingrained habits of thought 
which are likely to endure wind and weather. 

As has been said, Judge Holmes has writ- 
ten some twelve hundred opinions since he 


do so. 


course to be wise.” 


came to the bench, as well as the articles and 
occasional addresses already referred to. Of 
all the opinions there are probably very few 
that would not be recognized at once by any 
reader as proceeding from his pen. In the 
first place his opinions are almost always 
short, and they are markedly free from that 
gentle prolixity which characterizes so many 
judicial utterances, and gives them the taste 
of half-baked dough in the mouth of the most 
patient reader. Judge Holmes’ sentences are 
always virile; each word has been intended 
to carry some part of the idea. His thought 
is apt to be expressed elliptically, and some- 
times he carries compactness of statement 
dangerously near to the point of epigram. 
His opinions are not without suggestions of 
that shrewd and kindly wit which illumined 
the writings of his father, restrained, of 
course, by the decorousness of the occasion. 
Judge Holmes has a habit of assuming the 
Often decisions 
which many careful judges would think 


intelligence of his audience. 


worthy of explanation covering at least sev- 
eral pages are reduced to a phrase. A po- 
liceman had been discharged because he 
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would discuss affairs of party in violation | brilliant scholarship, traced the history of 
of a rule of his department. (McAuliffe v. | particular rules of law from their sources, 
Mayor of New Bedford, 155 Mass. 216). He | bursting inflated explanations. But if one 
objected that the rule deprived him of free | is mentioned many must be named, and the 
speech. Judge Holmes stated the entire and | limits proper to an article which can at most 
sufficient answer thus: “The petitioner may | state only some of the main events of Judge 
have a constitutional right to talk politics, but | Holmes’ life, and suggest some of the main 
he has no constitutional right to be a police- | characteristics of his mind, have already been 
man.” Perhaps judicial traditions demanded | far exceeded. Chief Justice Holmes succeeds 
the elaboration which followed, but there was | Chief Justice Gray. Our loss is the Nation’s 
nothing more to be said. gain. The bar of Massachusetts will watch 

This fragmentary sketch has omitted all | with the keenest interest the part which the 
mention of many decisions of the greatest | late Chief Justice of the Commonwealth is 
living importance, and all reference to many | henceforth to play in the greater drama of 
others in which Judge Holmes has, with | the Nation’s life. 








A RUBAIYAT OF THE COURTS.: 
_By H. Geratp Cuapin. 


IX. 
Each month new clients seek your door, you say; 
Ah, but how “panned out” those of yesterday? 
Their cases settled, have they settled, too, 
Or were you forced to wait awhile for pay? 


XVII. 
Think, how in musty court rooms pent and drear, 
Apparently ventilated once per vear, 
Jones, Brown, and Smith, JJ., preside,—then as 
Commissioners and referees appear. 


XIX. 
I sometimes wonder if the Court e’er muses, 
In re the feelings of the man who loses,. 
Who now within the tavern’s portals safe, 
His Honor’s rulings and his law abuses. 


* The legendary friendship between Omar and the Nizam ul Mulk, Wazir to the Sultan Malikshah, is well 
known to Orientalists. It has remained for an obscure individual like the translator to unearth a tattered 
fragment of what appears to have been a second Rubaiyat addressed by the illustrious tent maker to his 
friend, who was somewhat of a lawyer in an Oriental way, 7. ¢., a collector of judicial backsheesh. Likewise 
to reduce the aforesaid quatrains into the vernacular. 
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XXV. 
Alas for those whose wit is all too slow, 
And cannot apt excuse for ’journment show; 
“Trial when reached,” his Honor cries, “or else 
To foot of Calendar the cases go.” 


XXVII. 
Myself when young, did often ponder o’er 
The N. Y. Reps., but this I do no more, 
For they, I ween, hold nothing but the guess, 
Which last tribunals dignify by “law.” 


XXXVITI. 
Our latest case by precedent controlled, 
Adjudged by what adown the aeons rolled,— 
Marconi’s patent measured by the law 
Of carriers, dug up from Ventris’ mould. 


XLVI. 
Hope not, O brother, e’er to reach the goal 
When bookish tide will cease to higher roll; 
Treatise, report and text book endless come, 
“Crescit eundo” to affright the soul. 


LXXII. 
To that monstrosity we call the “Code,” 
Sprung from the Dragon’s teeth which Field once sowed, 
For aid appeal not. Know you not that right 
By technicality is now o’errode? 


L. 
A hair, perchance, divides the false and true; 
Aye, and the Court’s decision gives no clue 
To what is obiter and what is not; 
We all have found it d—d confusing, too. 


CI. 
And when at last we, too, shall pass away, 
Our wit and argument mere empty clay,— 
“The same old story, he worked hard, lived well, 
Died poor, the common epitaph,” they'll say. 


Ge 
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THE INCORPORATION OF TRADE UNIONS.: 


By Louis D. BRANDEIs. 


EST what I say on the advisability of in- 

corporating trade unions be misunder- 

stood, it seems wise to state at the outset my 
views of their value to the community. 

They have been largely instrumental in 
securing reasonable hours of labor and 
proper conditions of work; in raising mate- 
rially the scale of wages, and in protecting 
women and children from industrial oppres- 
$10n. 

The trade unions have done this, not for 
the workingmen alone, but for all of us; 
since the conditions under which so large a 
part of our fellow citizens work and live will 
determine, in great measure, the future of 
our country for good or for evil. 

This improvement in the condition’ of the 
workingmen has been almost a net profit to 
the community. Here and there individuals 
have been sacrificed to the movement, but the 
instances have been comparatively few, and 
the gain to the employé has not been at- 
tended by a corresponding loss to the em- 
ployer. In many instances, the employer’s 
interests have been directly advanced as an 
incident to improving the conditions of 
labor; and perhaps in no respect more than 
in that expressed by a very wise and able 
railroad president in a neighboring state, 
who said: “I need the labor union to protect 
me from my own arbitrariness.” 

It is true that the struggle to attai> these 
great ends has often been attended by 
intolerable acts of violence, intimidation and 
oppression; but the spirit which underlies the 
labor movement has “xeen essentially noble. 
The spirit which sut ordinates the interests 


* An address delivere | at a meeting of the Economic 
Club of Boston, December 4, 1902, and followed by an 
address on the same suvoject by Samuel Gompers, presi- 
dent of the American Federation of Labor. This latter 
address will be printed in the February number THE 
GREEN Bac.—7he Fditor. 





of the individual to that of the class is the 
spirit of brotherhood—a near approach to 
altruism; it reaches pure altruism when it 
involves a sacrifice of present interests for 
the welfare of others in the distant future. 

Modern civilization affords no instance of 
enlightened self-sacrifice on so large a scale 
as that presented when great bodies of men 
calmly and voluntarily give up steady work, 
at satisfactory wages and under proper con- 
ditions, for the sole reason that the employer 
refuses the recognition of their union, which 
they believe to be essential to the ultimate 
good of the workingmen. If you search for 
the heroes of peace, you will find many of 
them among those obscure and humble 
workmen who have braved idleness and pov-|/ 
erty in devotion to the principle for which 
their union stands. 

And because the trade unions have ac- 
complished much, and because their funda- 
mental principle is noble, it is our duty, 
where the unions misconduct themselves, not 
to attack the unions, not—ostrich like—to 
refuse to recognize them, but to attack the 
abuses to which the unions, in common with 
other human institutions, are subject, and 
with which they are afflicted; to remember 
that a bad act is no worse, as it is no better, 
because it has been done by a labor union 
and not by a partnership or a business cor- 
poration. 

If unions are lawless, restrain and punish 
their lawlessness; if they are arbitrary, re- 
press their arbitrariness; if their demands are 
unreasonable or unjust, resist them; but do 
not oppose the unions as such. 

Now, the best friends of labor unions must 
and should admit that their action is fre- 
quently hasty and ill-considered, the result 
of emotion rather than of reason; that their 
action is frequently arbitrary, the natural re- 
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sult of-the possession of great power by per- 
sons not accustomed to its use; and that the 
unions frequently ignore laws which seem to 
hamper them in their efforts, and which they 
therefore regard as unjust. For these defects, 
being but human, no complete remedy can be 
found; but the incorporation of labor unions 
would in some measure tend to correct them. 

The general experience in this country, in 
respect at least to the great strikes, has been 
that their success or failure depended mainly 
upon whether public opinion was with or 
against the strikers. Nearly every American 
who is not himself financially interested in a 
particular sympathizes thor- 
oughly with every struggle of the working- 
men to better their own condition, to get a 
larger share of the fruits of industry. But 
this sympathy is quickly forfeited if the con- 
‘duct of the strikers is unreasonable, arbi- 
trary, unjust or lawless. The American peo- 
ple with their common sense, their desire for 
fair play, and their respect for law, resent 
such conduct. 

The growth and success of labor unions, 
therefore, as well as their usefulness to the 
community at large, would be much ad- 
vanced by any measures which tend to make 
them more deliberate, less arbitrary, and 
more patient with the trammels of a civilized 
community. 


controversy 


They need, like the wise rail- 
road president to whom I referred, some- 
thing to protect them from their own arbi- 
trariness. The employer and the community 
also require this protection. Incorporation 
would serve to this end. 7 

When, in the course of a strike, illegal 
acts are committed, such as acts of violence 
or of undue oppression, the individual com- 
mitting the wrong is, of course, legally liable. 
If the act is a crime, the perpetrator may be 
arrested and punished; if it is a mere tres- 
pass, he may be made to pay damages, if he 
is financially responsible; and if money dam- 
ages appear not to be an adequate remedy, 
an injunction against the wrongful acts may 


be granted by a court of equity. If the in- 
junction is disobeyed, the defendant may be 
imprisoned for contempt. 

Now, it seems to be a common belief in 
this country that while the individual may be 
thus proceeded against in any of these ways, 
the labor union, as such, being unincorpor- 
ated, that is, being a mere voluntary associa- 
tion, cannot be made legally responsible for 
its acts. 

The rules of law established by the courts 
of this country afford, it is true, no justifica- 


tion for this opinion. A union, although a 


voluntary unincorporated association, is 
legally responsible for its acts in much the 
same way that an individual, a partnership, or 
If a union, 


through its constituted agents, commits a 


a corporation is responsible. 


wrong or is guilty of violence or of illegal 
oppression, the union, and not merely the 
individuals who are the direct instruments of 
the wrong, can be enjoined or made liable 
for damages to the same extent that the 


-union could be if it were incorporated; and 


the funds belonging to the unincorporated 
union can be reached to satisfy any damages 
which might be recovered for the wrong 
\done. The Taff Vale Railway case, decided 
last year in England, in which it was held 
that the Amalgamated Society of Railway 
Servants could, as a union, be enjoined and 
be made liable in damages for wrongs per- 
petrated in the course of a strike, created con- 
sternation among labor unions there, but it 
laid down no principle of law new to this 
county. 

Numerous in\'tances may be found in our 
courts where labor unions have been en- 
joined, and state, more than 
thirty years ago, an action was maintained 
against a union for wrongfully extorting 
from an employer a pe.alty for having used 
the product of “scab” lebor. But while the 
Mules of legal liability »pply fuliv to” the 
unions, though unincorpurated, it is, as a 
practical matter, more difficult for the plain- 


in On Own 
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tiff to conduct the litigation, and it is par- 
ticularly difficult to reach the funds of the 
union with which to satisfy any judgment 
that may be recovered. There has conse- 
quently arisen, not a legal, but a practical 
immunity of the unions, as such, for any 
wrongs committed. 

This practical immunity of the unions from 
legal liability is deemed by many labor lead- 
ers a great advantage. To me it appears to 
be just the reverse. It tends to make officers 
and members reckless and lawless, and there- 
by to alienate public sympathy and bring 
failure upon their efforts. It creates on the 
part of the employers, also, a bitter antag- 
onism, not so much on account of lawless 
acts as from a deep-rooted sense of injustice, 
arising from the feeling that while the em- 
ployer is subject to law, the union holds a 
position of legal irresponsibility. 

This the 
unions from suit or legal liability is, in my 


practical immunity of labor 
opinion, largely responsible for the existence 
of the greatest grievances which labor unions 
consider they have suffered at the hands of 
the courts, that is, the so-called “government 
by injunction.” It has come about in this 
way:’An act believed to be illegal is com- 
mitted during a strike. If that act is a crime, 
a man may be arrested, but in no case can he 
be convicted of a crime except on proof be- 
yond a reasonable doubt and a verdict of the 
jury, which is apt to contain some members 
favorable to the defendant. Many acts, how- 
ever, may be illegal which are not criminal, 
and for these the only remedy at law is a 
civil action for damages; but as the defendant 
is usually financially irresponsible, such ac- 
tion would afford no remedy. 

The courts, therefore, finding acts com- 
mitted or threatened, for which the guilty 
parties cannot be punished as for a crime, 
and cannot be made to pay damages, by way 
of compensation, have been induced to apply 
freely, perhaps too freely, the writ of injunc- 
tion. They have granted, in many instances, 
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this writ according to the practices of the 
court of equity upon preliminary application, 
wholly ex parte, and upon affidavits, without 
any chance of cross-examination. If the 
courts had been dealing with a responsible 
union instead of with irresponsible defend- 
ants, they would, doubtless in many of the 
cases, have refused to interfere by injunction 
and have resolved any doubts for defendants 
instead of plaintiffs. 

In another respect, also, this practical im- 
munity of the unions has been very dearly 
bought: Nearly every large strike is at- 
The 
employers, and a large part of the public, 
charge these acts to the unions. In very 
many instances, the unions are entirely inno- 
cent. Hoodlums, or habitual criminals, have 
merely availed themselves of a convenient 
opportunity for breaking the law, in some in- 
stances even incited thereto by employers 
desiring to turn public opinion against the 
strikers. What an immense gain would come 
to the unions from a full and fair trial of such 
charges, if the innocence of the unions were 
established and perhaps even the guilt of an 
employer! And such a trial would almost 
necessarily be had before a jury, upon oral 
testimony, with full opportunity of cross-ex- 
amination; whereas now, nearly every im- 
portant adjudication involving the alleged 
action of unions is made upon application 
to a judge sitting alone, and upon written 
affidavits, without the opportunity of cross- 
examination. 

It has been objected by some of the labor 
leaders that incorporation of the unions 
would expose to loss the funds which have 
been collected as insurance against sickness, 
accident and enforced idleness; that these 
funds might be reached to satisfy claims 
made for wrongs alleged to have been com- 
mitted by the union. I can conceive of no 
expenditure of money by a union which could 
bring so large a return as the payment of 
compensation for some wrong actually com- 


tended by acts of flagrant lawlessness. 
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mitted by it. Any such payment would go 
far in curbing the officers and members of 
the union from future transgression of the 
law, and it would, above all, establish the 
, position of the union as a responsible agent 

in the community, ready to abide by the law. 
This would be of immense advantage to the 
union in all its operations. 

Again, it has been urged that the incor- 
poration of the union would lead to a multi- 
plication of law suits, which would involve 
the union in great expense; but the expense 
of conducting such litigation would be insig- 
nificant as compared with the benefits which 
would result to the union from holding a 
recognized and responsible position in the 
community. 

Again, it has been urged that the unions 
would not fear litigation if justice were 
promptly administered; but that it was the 
dragging out of litigation which was to be 
apprehended. I take it that so far as the 
unions have suffered from the administration 
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of the law, it has not been from delays but 
from precipitancy. They have suffered at 
times in the granting of preliminary injunc- 
tions, injunctions which have been more 
readily granted because of the irresponsible 
position of the defendants. 

Again, it has been urged that the unions 
might be willing to submit themselves readily 
to suit if the rules of law, as now adminis- 
tered by the courts, were not unjust to labor. 
I am inclined to think that there have been 
rendered in this country many decisions 
which do unduly restrict the activity of the 


unions. But the way to correct the evil of / 


an unjust decision is not to evade the law but 


to amend it. The unions should take the 


position squarely that they are amenable to 
law, prepared to take the consequences if 
they transgress, and thus show that they are 
in full sympathy with the spirit of our people, 
whose political system rests upon the propo- 
sition that this is a government of law, and 
not of men. 


SOME ABSURDITIES OF THE LAW. 
By Wi.uis B. Down. 


HERE are so many absurdities in the 

law that the question of selection is one 

of difficulty only in signalizing those which 
are most conspicuous. 

Lawyers are supposed to be men of prac- 
tical sense. The law is said to be a science. 
Since the days of Lord Coke we have been in 
the habit of thinking that reason and the law 
go hand in hand. That all these things are 
myths is perfectly apparent in the following 
instances of the absurdities to be found in 
the law and lawyers of to-day. 

Take for the first illustration a question in 
practice. Nobody will deny that direct means 
should be employed in the accomplishment 
of a desired purpose. A surgeon intent upon 


| cutting off a leg does not go about the work 


by first amputating an arm. If a lawyer in 
the city of New York, however, wants to 
appeal from a judgment rendered against his 
client, he has to pursue a course that is abso- 
lutely fatuous and ridiculous. He makes a 
motion for a new trial on the ground that the 
verdict is against the law and the evidence, 
and the motion is denied. He must enter an 
order denying this motion, and he must ap- 
peal from it as well as from the judgment, in 
order to have the judgment reviewed on the 
question of the weight of evidence. Hun- 


| dreds of thousands of pieces of paper have 


been used in the preparation of such orders. 
Vast sums of money have been expended in 
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the printing of the same; incalculable time 
and energy have been expended in copying, 
serving and printing these worthless docu- 
ments, all of which might be abolished and 
dispensed with by one legislative enactment 
containing not over one hundred words. 

If an act were passed, providing that on 
appeal from a judgment, whether interlocu- 
tory or final, the same should be reviewed 
both as to the law and the facts, there would 
be, of course, no necessity for all this foolish- 
ness that now goes on to accomplish the 
same purpose. If ever there was a freakish 
plan concocted by man for accomplishing a 
desired purpose, it is found in the New York 
Code of Civil Procedure, in those sections 
which require that in order to review an in- 
terlocutory judgment overruling a demurrer, 
a decision must also be filed, and that to 
overhaul completely a final judgment entered 
upon the verdict of a jury, a separate order 
must be entered, denying a motion to set 
aside the same on the ground above related. 

This one instance must suffice for proced- 
ure. Let us now look at an absurdity of a 
much graver nature. Under our statute in 
New York, usury is, the exacting of more 
than six per cent. for the use of money. The 
theory is that it is not good for the people 
that one man should charge and another pay 
a higher rate of interest than six per cent. 
No man may lend one hundred dollars on a 
promissory note or one thousand dollars on 
real estate at a higher rate without running 
the risk of losing principal and interest. In 
the case of those persons who are necessi- 
tous, householders who are in straitened cir- 
cumstances, the law has provided a means 
whereby they borrow money at the rate of 
two and one-half per cent. a month, with an 
additional expense of ,one dollar and _ fifty 
cents a month for examination. Let us say 
that this measure is just; that the poor may 
properly be charged thirty per cent. per an- 
num for the use of money. Why should a 
man of moderate means or a rich man be for- 
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bidden to borrow money at the same rate? 

Consider next the question of the liquor 
law. One of the most transparent frauds 
ever perpetuated upon a people by a legisla- 
ture is the “Raines Law” of the state of New 
York. One sits in a hotel bar and billiard 


_ room with a few jolly companions, sipping a 
| few delectable high-balls at the hour of mid- 
| night on Saturday. One sees a couple of men- 


of-all-work lug out a lot of bamboo screens 
or curtains from some hidden place, and then 
hang them disconnectedly around the sacred 
precincts of the bar. One sees the barkeeper 
through the slats of the aforesaid bamboo 
screens, and he still mixes drinks, and the 


_ patrons still guzzle them until the wee hours 


of the morning. Nevertheless, the bar is 
closed, and the dignity of the law is satisfied. 
Was there ever a humbug equal to this, and 
is this sort of thing calculated to inspire the 


| people with respect for the laws of the land? 


Lastly, the question of gambling. We are 
told that it is a very bad and a wicked thing 
for men to play poker, roulette, rouge et noir 


| and faro-bank. Policy and pool are especially 


tabooed. Why do the people prohibit gam- 


| bling in New York city, and license it at 


Gravesend? How is it that the legislature 
holds up its hands in pious horror at the 
idea of roulette at Canfield’s, and makes a 
special law by which millions of money and 


thousands of youths are annually lost on the 


| racetracks at Brighton Beach, Morris Park 
| and Saratoga? If pool and policy are wrong 


in the city of New York, how is the satur- 
nalia of gambling at Saratoga, where bets of 
fifty. thousand dollars on the horse races and 
losses of eight thousand dollars in a gam- 
bling hell are common, is right enough? 
How do we expect to bring about any re- 
forms in the conduct of our citizens, and 
make any considerable headway toward the 
betterment of the human race, so long as we 
have before our eyes every day such living 
instances of the folly, hypocrisy and baneful- 
ness of our law-makers? 
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The original painting is by Gilbert Stuart. 
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A CENTURY OF FEDERAL JUDICATURE. 


. 


By VAN VECHTEN VEEDER. ; 


REATED by an authority superior to leg- 
islation, and placed beyond the reach of 
executive power; entrusted not only with 
final authority in the administration of public 
justice, but charged with the limitation of the 
powers of political governments—the Su- 
preme Court of the United States is without 
a parallel in history. Whether regard he had, 
therefore, to the character of the suitors that 
are brought before it, or to the importance 
of the subjects over which it has final juris- 
diction, it may well be considered the highest 
court in Christendom. 
understand what its members accomplished 
influential 
court of law; but every citizen should learn 
what he owes to them for making it the living 
Established by 


Only lawyers can 


in making it a dignified and 


voice of the Constitution. 
the fundamental law as one of the codrdinate 
departments of the national government, it 
remained for Chief Justice Marshall and his 
successors to vindicate its right not only to 
preserve the balance between the complex 
powers of state and nation, ‘but to pass upon 
the validity of the acts of its co-equal legisla- 
To the jus- 
tices of the court is due the transformation 


tive and executive departments. 


of the Constitution from a scroll of parch- 
ment into a living force; they found it paper, 
and they made it. power. And thus it has 
happened that the fundamental rights of the 
people in life, liberty and the pursuit of hap- 
piness find their final security in that branch 
of the government which is furthest of all be- 


yond the public reach. But although the 
court is made, as far as any institution 


can be, invulnerable to public attack, public 
It is 
Con- 


gress is strong in its possession of purse and 


confidence is the very breath of its life. 
the feeblest branch of the government. 


sword, in its power of law making, its popu- 


lar character and opportunity of immediate 
communication with the people. The execu- 
tive is strong from its position of command, 
its concentrated power and rapid action, and 
above all in its power of appointment and 
removal. The judicial department is inher- 
ently weak. Numerically small, and without 
patronage to dispense, its justices elderly 
men, necessarily withdrawn from participa- 
tion in public affairs, and accustomed to meet 
criticism in the performance of their often 
unpopular duty with the silence enjoined by 
usage and decorum, it finds its only refuge 
and support in the confidence and respect of 
the people. Thus, while it is the bulwark of 
the people against their own ill-advised ac- 
tion, it finds its ultimate security in the con- 
fidence of those whose passions it restrains. 
The character and conduct of its justices is 
therefore of vital interest and importance to 
every citizen who appreciates his heritage of 
liberty controlled by law. 

A brief reference to the conditions which 
pevailed during the first decade of the court’s 
history will indicate the uncertainty which 
characterized its early years. The original 
bench was composed of lawyers of the high- 
est standing and of wide experience in public 
affairs. But doubt and uncertainty as to its 
true position in the government characterized 
the early years of the court, and its dignity 
suffered in consequence. Appointments to 
the bench were often declined, and resigna- 
tions were frequent. Harrison declined a 
commission, preferring to be chancellor of 
Maryland; Rutledge resigned to become 
chief justice of South Carolina. 
bivouacked in the chief justiceship, as Shirley 
says, on their way from one position to an- 
other. Nor did the judges look upon polit- 


Statesmen 


ical service as being incompatible with judi- 
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cial position. During his first six months’ 
service as chief justice Jay was also Secre- 
tary of State in Washington’s cabinet, and 
afterwards did not scruple to undertake a 
diplomatic mission to England which caused 
his absence from the bench for more than a 
year; and he finally resigned his judicial posi- 


Chase, who had deserted the bench to can- 
vass Maryland: in behalf of the administra- 
tion, the court was left without a quorum. 
When Ellsworth finally resigned on account 
of ill health, Jay declined reappointment, 
stating that he “left the bench perfectly con- 
vinced that under a system so defective it 


JOHN RUTLEDGE. 


tion because he had been elected governor of 
New York. Ellsworth the chief 
justiceship while minister to France; and 
even Marshall, during his first term as chief 
justice was also Secretary of State. In Au- 
gust, 1800, in consequence of the absence of 
the chief justice, who was in France, and of 


retained 


[the court] would not obtain the energy, 
weight and dignity which were essential to 
its affording due support to the national gov- 
ernment; nor acquire the public confidence 
and respect which, as the last resort of the 
justice of the nation, it should possess.” 
During the first eleven years the court de- 
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cided only fifty-five cases. The engrossed 


minutes of its work cover only a little more 
than two hundred pages of one of the vol- 
umes of its records, and its reported deci- 
sions fill only five hundred pages of the sec- 
ond, third and fourth volumes of Dallas’ re- 
In 1790 there was no business before 


ports. 


early business was concerned with questions 
of practice, most of which related to enforc- 
ing the appearance of defendant states. These 
efforts finally culminated in the decision in 
the case of Chisholm v. State of Georgia, 2 
Dall. 419, in which the court asserted the 


right to determine the case of a citizen 


OLIVER ELLSWORTH. 


the court; in 1791 only two matters of prac- 
tice and a single case, State of Georgia v. 
Brailsford, which was further considered at 
the following term. The few decisions 
touching the scope of the court’s power and 
duties were mainiy confined to denial rather 


than to assertion. The major part of the 


against a State. This was really the first 
case finally disposed of; but its effect was 
promptly nullified by the adoption of the 
amendment to the Constitution. 
Georgia v. Brailsford, 3 Dall. 1, was finally 
determined by a jury. During this period 
nine cases involving constitutional questions 


eleventh 
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were decided, only three of which, Chisholm 
v. State v. Georgia, 2 Dall. 419, Ware v. 
Hylton, 3 Dall. 199, and Calder v. Bull, 3 
Dall. 386, were of general importance. 

It is not surprising, therefore, that the law 
reports contain few specimens of the judicial 
powers of the ten justices whose service falls 
entirely or mainly within this period. Jay 
(1789-95) and Rutledge (1795), although men 
of distinguished ability and high character, 
were not profound lawyers. Jay’s most con- 
spicuous judicial utterance was his opinion 
in Chisholm v. State of Georgia, 2 Dall. 4109, 
in which he formulated the Federalist view 
of position of the States under the Constitu- 
tion. Rutledge’s service was confined to his 
circuit, the Senate having refused to confirm 
his appointment. Wilson (1789-98),' Iredell 
(1790-99) and Ellsworth (1769-99) were the 
ablest members of the court during this pe- 
riod. In his dissenting opinion in Chisholm 
v. Georgia, 2 Dall. 419, Iredell expounded 
the doctrine of state rights with consummate 
power.” The most conspicuous monument 
of Ellsworth’s ability was the Judiciary Act 
of 1789." Paterson (1793-1806) was a lawyer 
of much ability, and, with his wide experience 
in public affairs, made a very acceptable 
judge.* Blair (1789-95)° and Cushing (1780- 
1810)° brought to the court their judicial ex- 
their respective 


perience in the courts of 


States. The only record of Johnson’s short 


*See Chisholm 7. Ware vz. 
Hylton, 3 74,199 ; United States 
State Trials, 49. 


Georgia, 2 Dall. 419; 
7. Henfield, Wharton’s 


* See also Ware 7. Hylton, 3 Dall. 199; Calder 7. 
Bull, 74, 386; Wilson 7. Daniels, 4 Dall. 401; United 
States 7. Mundell, 1 Hughes 415. 

3 His judicial style may be studied in the Phebe 
Ann, 3 Dall. 319; Wiscart 7. Dauchy, 74, 321; La Ven- 
geance, 7+, 297; Brown 7. Barry, 74, 365: Clark 7. Rus- 
sel, 76, 415; Simms 7. Irvine, 74, 425; Turner 7. Bank of 
North America, 4 74, 8; Wilson 7. Daniels, 74, 401; and 
in Kirby’s Connecticut Reports, Hobby 7. Finch, 14; 
Hart 7. Ellsworth 127; Adams 7. Kellogg, 175. 

4His leading opinions are Penhallow 7. Doane, 3 
Dall. 54; Van Horne’s Lessee 7. Dorrance, 2 74, 304; 
Ware 7. Hylton, 3 74, 199; Calder 7. Bull, 74, 386: 
United States 7. Mitchell, 2 74, 348. 

5 See his opinion in Chisholm 7. Georgia, 2 Dall. 419. 

© McIlvaine 7. Cox’s Lessee, 4 Cranch 209; Chisholm 
7. Georgia, 2 Dall. 419; Ware 7. Hylton, 3 74, 199. 
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service (1791-93) is his brief opinion in Geor- 
gia v. Brailsford, 3 Dall. 1. Moore (1799- 
1804), likewise, delivered only one opinion.” 

On the fourth day of February, 1801, John 
Marshall took his seat as chief justice of the 
Supreme Court of the United States. It was 
the first session of the court at the new seat 
of the national government, and it marks the 
real beginnings of our federal jurisprudence. 
Not only had Marshall’s prede¢essors done 
little to outline the great work that was to 
be done, but the circumstances under which 
he assumed his office were decidedly propi- 
The appointment itself was due to a 
The resig- 


tious. 
fortuitous combination of events. 
nation of Chief Justice Ellsworth caused a 
vacancy during the last days of Adams’ ad- 
ministration. Upon Jay’s refusal to accept 
the office, it was supposed that Justice Pater- 
son, who was supported by the ultra-Federal 
ists, would be promoted. But the President 
had been much impressed by Marshall’s pow- 
erful defence in Congress of the administra- 
tion’s course in delivering up Thomas Nash, 
alias Jonathan Robbins, a British seaman 
who claimed to be an American citizen, to 
the British authorities; and this speech prob- 
ably contributed more than any one thing to 
make Marshall chief justice. 

The bitter conflict between the Federalist 
and Republican parties had resulted in 1800 
in the triumph of Jefferson, and the defeated 
Federalists resorted to desperate measures 
to perpetuate their power. One of the last 
acts of Congress in February, 1801, was the 
rearrangement of the judicial districts and 
the establishment of separate circuit courts. 
This act gave to President Adams the ap- 
pointment of sixteen new judges, whose com- 
missions he signed and delivered on the eve 
of his departure from office.. The appoint- 
ment of these “midnight judges” was fiercely 
assailed in the ensuing Congress; the act 
creating new circuit courts was repealed, and 
in order to prevent any interference by the 


7 Bas v. Tingy, 4 Dall. 37. 
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Supreme Court, Congress suspended the ses- 
sions of the court for nearly fourteen months 


by abolishing the August term; and the mem- ° 


bership of the Supreme Court itself was re- 
duced from six to five judges. No appoint- 
ment could have been more offensive to the 
new President, from both a personal and a 
political standpoint, than that of Marshall. In 
after life Jefferson described the Federal 
judiciary as a “subtle corps of sappers and 
miners constantly working underground to 
undermine the foundations of our confeder- 
ated fabric”; Marshall was “a crafty judge 
who sophistocates the law to his mind by the 
turn of his own reasoning.” With a Con- 
gress in full sympathy with a hostile execu- 
tive, the position of the Supreme Court was 
perilous in the extreme. Had the impeach- 
ment of Justice Chase been successful the 
Supreme Court would, under such circum- 
stances, have been confined to the sphere of 
a mere court of law. When that impeach- 
ment failed, John Randolph had proposed 
to amend the Constitution so as to make the 
judges removable on the joint addresses of 
the Senate and the House of Representatives. 
The failure of such hostile action now en- 
abled Marshall to fix a construction on the 
Constitution which forever established the 
independence and authority of this tribunal. 
By his indomitable determination, powerful 
logic and practical statesmanship Marshall 
not only established a great court of law, but 
also vindicated its title as one of the coérdi- 
nate powers of the government. 

With Marshall, therefore, really began the 
process, peculiar to our system of govern- 
ment, of the development of constitutional 
law by means of judicial decisions based up- 
on the provisions of a fundamental written 
instrument. Not only were the nation, the 
Constitution and the laws in their infancy; he 
was met by the problem, absolutely new to 
political science, whether it was possible to 
carry into successful operation a plan of 
government contemplating the contempora- 


neous supremacy of two governments, state 
and federal, distinct and separate in their 
action, yet commanding with equal authority 
the obedience of the same people, so that 
each in its allotted sphere should perform 
“To hold 
the balance true between these jarring poles, 
to tread the straight and narrow path 
marked out by law, regardless of political 
expediency and party politics, on the one 
hand, and of jealousies of the reigning power 
on the other; to reason out the governing 
principle in such manner as to leave the mind 
free to pursue its own course without per- 
plexity and to commend the conclusions 
reached to the sober second thought; these,” 
as one of his successors has said, “demanded 
that breadth of view, that power of general- 
ization, that clearness of expression, that un- 
erring discretion, that simplicity and strength 
of character, that indomitable fortitude 
which, combined in Marshall, enabled him to 
disclose the working lines of that great re- 
public whose foundations the men of the 
Revolution laid in the principles of liberty 
and self-government.” 

The signal success with which he solved 
the great problem which confronted him, 
and the invaluable service which he rendered 
to his country, have been abundantly recog- 
nized by succeeding generations. One of our 
most learned and acute legal scholars, the 
late Professor Thayer, considered it hardly 
possible to over-estimate its*value. “Sitting 
in the highest judicial place for more than a 
generation; familiar from the beginning, with 
the Federal Constitution, with the purposes 
of its framers, and with all the objections of 
its critics; accustomed to meet these objec- 
tions from the time he had served in the 
Virginia Convention of 1788; convinced of 
the purpose and capacity of this instrument 
to create a strong nation, competent to make 
itself respected at home and abroad, and able 
to speak with the voice and strike with the 
strength of all; assured that this was the 


its functions without collision. 
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paramount necessity of the country, and that 
the great source of danger was in the 


jealousies and adverse interests of the States, 


—Marshall acted on his convictions. He 
determined to give full effect to all the affirm- 
ative contributions of power that went to 
make up a great and efficient national gov- 
ernment; and fully, also, to enforce the na- 
tional restraints and prohibitions upon the 


| 
| 
| 
| 


23 
functions of the Nation and the States, so 
plainly, with such fullness, with such simplic- 
ity and strength of argument, such a candid 
allowance for all that was to be said upon the 
other side, in a tone so removed from con- 
troversial bitterness, so natural and fit for a 
great man addressing the ‘serene reason’ of 
mankind, as to commend these things to the 
minds of his countrymen, and firmly to fix 





JAMES WILSON. 


States. 
the powers expressed in the Constitution, but 
those also which should be found, as time un- 
folded, to be fairly and clearly implied in the 
objects for which the Federal government 
was established. In that long judicial life, 
with which Providence blessed him, and 
blessed his country, he was able to lay down, 
it a succession of cases, the fundamental con- 
siderations which fix and govern the relative 


In both cases he included not only 





them in the jurisprudence of the Nation; so 
that ‘when the ram descended and the floods 
came, and the winds blew and beat upon that 
house, it fell not, because it was founded 
It was Marshall’s strong con- 
explained in detail, 


upon a rock.” 
stitutional doctrine, 
elaborated, powerfully argued, over and over 
again, with unsurpassable earnestness and 
force, placed permanently in our judicial rec- 
ords, holding its own during the long emer- 
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gence of a feebler political theory, and show- 
ing itself in all its majesty when war and 
civil dissention came,—it was largely this 
that saved the country from succumbing, in 
the great struggle of forty years ago, and 
kept our political fabric from going to 
pieces.” 

And Mr. Bryce, the most discriminating 
English student of our institutions, has ex- 
pressed the opinion that “no other man did 
half so much either to develop the Constitu- 


tion by expounding it, or to secure for the 


judiciary its rightful place in the Govern-’ 


ment as the living voice of the Constitution. 
No one vindicated more strenuously the duty 
of the court to establish the authority of the 
fundamental law of the land, no one ab- 
stained more scrupulously from trespassing 
on the field of executive administration or 
political controversy. The admiration and 
respect which he and his colleagues won for 
the court remain its bulwark; the traditions 
which were formed under him and them have 
continued in general to guide the action and 
elevate the sentiments of their successors.” 

An examination of the reports of the court 
reveals the extent to which this great achieve 
For 
the first ten years or more of his service, he 


ment was due to Marshall personally. 


alone delivered all the opinions of the court 
to which any name was attached, except 
where a case involved an appeal from his 
own judgment on his circuit, or for any rea- 
son he did not sit.’ 


This unity and force of judgment con- 


tinued until 1812, when, in the absence of the 
chief justice, and upon the accession of Jus- 


‘In the few cases where opinions were given by the 
other justices, it was the English way, serzatim. This 
was the method in use before Marshall’s time. The first 
printed opinion in the reports is a dissenting opinion. 
This is due to the fact that the court at the outset 
adopted the English practice of calling on the judges, 
beginning with the youngest in commission, to express 
their individual views. The practice of delivering 
written opinions, which in the beginning was excep- 
tional, had become the rule before Marshall’s accession 
to the bench. 
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tice Story and a majority of Republican 
judges, the present method was inaugurated. 
In the thirty volumes of reports, from the 
first Cranch to the ninth Peters, covering 
Marshall’s thirty-four years’ tenure of office, 
one thousand two hundred and fifteen cases 
are reported. In ninety-four of these cases 
no opinions were given; fifteen were per curi- 
am; of the remaining one thousand one hun- 
dred and six cases, Marshall delivered the 
opinion of the court in five hundred and nine- 
In the domain of constitutional law 
sixty-two judgments are recorded. The chief 
justice spoke for the court in thirty-six of 


teen. 


these cases, the remainder being apportioned 
among seven justices, as follows: Story, 
eleven; William Johnson, six; Washington, 
five; 
Thompson, one each. 


Baldwin and 
In twenty-three of the 
thirty-six opinions by Marshall on constitu- 


Paterson, Cushing, 


tional questions there was no dissent. Mar- 
bury v. Madison, Sturges v. Crowninshield, 
McCulloch v. State of Maryland, Cohens v. 
State of 


were all by a unanimous court. 


Virginia and Gibbons v. Ogden 
Of the thir- 
teen cases in which there was dissent, eight 
dissents were by William Johnson, five by 
Thompson, two each by Washington, Du- 
vall and Baldwin, and one by McLean. None 
of these dissenting opinions is conspicuously 
able. In Dartmouth College v. Woodward, 
Duvall dissented but wrote no opinion. In 
sank of the United States John- 
son dissented upon a narrow point of juris- 
diction. In 


Osborn v. 
Brown v. State of Maryland, 
State of Missouri, Cherokee Nation 
State 
of Georgia, the various dissents are but fee- 
ble attacks upon Marshall's conclusions. In 
Ogden v. Saunders the chief justice found 
himself for the first and only time in the 


Craig v. 
v. State of Georgia, and Worcester v. 


minority on a question of constitutional law, 
and his opinion in that case is accounted one 
of his ablest efforts. 
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THE SAN JOSE COLLEGE CASE. 
By W. F. Norris, 


Judge of the Special Court of First Instance for the Island of Negros. 


N the newly acquired possessions of the 
United States in the Orient, is an edu- 

cational institution older than Harvard or 
Yale, older than any school, college or uni- 
versity in any of the States, older than any 
one of the States. Before the Pilgrims landed 
at Plymouth Rock, before the settlement of 
Jamestown, before the Declaration of Inde- 
pendence by more than a century and half, 
was founded in the city of Manila the ancient 
college of San José. 

The exact origin of the college is not ap- 
parent from the somewhat meagre records 
that remain of its early history. From what 
can be gleaned of the remaining records, it 
appears that, as early as the year 1585, 
those indefatigable workers, the Jesuits, en- 
deavored to procure the establishment of a 
college in the metropolis of the Philippines, 
or another college in addition to that of St. 
Maximo, and another already in existence. 
For some years no success appears to have 
attended their efforts; in 1605, however, per- 
mission was granted by the Vicar General 
of the Archbishopric of Manila to the Jesuit 
Order to found a college in that city for the 
purpose of bringing up young people and 
rearing them according to good manners 
and learning, and of creating such ministers 
of the Holy Gospel as might be needed in 
the land and to perform masses in the col- 
lege. On the same day a similar license was 
granted to the same applicant by the Gover- 
nor General of the Philippines, in the name 
of the King of Spain. An institution of 
learning was commenced by virtue of the 
licenses thus granted called the College of 
the San José, but with no property founda- 
The 


first marticulation, according to the state- 


tion, apparently, till some years later. 


ments of one of the early historians, was in 
the year 1601. 

The great benefactor of the _ institution 
and the personage to whom, perhaps, the 
present school owes its origin as well as its 
prosperity, was a Spanish official, Rodriguez 
de Figueroa, Governor of the great island 
of Mindanao, who, eleven years after the 
Jesuit Father commenced his labor for the 
establishment of the school, gave it shape, 
prosperity and perpetuity, by making his 
will, by the terms of which at the death of 
of either of his 


his wife, or at the death 


children without heirs in the descending 
line or before coming of age, their estate 
was to be devoted to the foundation of a col- 
lege. A house was to be built near the So- 
ciety of Jesus in Manila for the purpose of 
Shortly 
after making his will Governor Figueroa 
was killed in battle. I believe he fell fight- 
ing with the hereditary enemies of both 


a college and seminary for boys. 


Christian Filipino and Spaniard in these 
islands, the Mohammedan Malays known 
as Moros. Not long after the death of the 
Governor, the benefactor accrued to the col- 
lege through the death of his daughter, 
Dona Juana, who perished at sea while on a 
voyage from or to Mexico. The death of 
the young senorita appears to have afforded 
a considerable revenue to the college, and 
to be the source from which was derived its 


present property valued at some million dol- 


lars, Mexican currency, consisting largely of 
two valuable estates, which have been long 
in the possession of the institution. 

The Crown of Spain had extended its pro- 
tection to the College, King Philip IV. hav- 
ing made it the subject of the royal Lounty 
to the amount of eight thousand dollars, and 
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Philip V. honoring it with the title of “Royal 
ad honorem” in case it should have no other 
patron, and upon the express condition that 


it should never cause expense to the royal | 


‘ treasury by reason of such title. One hundred 
and eighty years ago, Spain appears to have 
been more lavish of high sounding titles than 
of substantial gifts from the royal treasury. 
The King, however, was not the only royal 
benefactor of the College of San José. The 
same year that Philip IV. gave eight thou- 
sand dollars, the Queen of Austria made it 
a liberal grant of twelve thousand. There 
appear to have been various benefactions 
from liberal minded citizens of Manila, who 
appear to have taken considerable interest 
in the new school, which was established for 
the benefit of the sons of well born Span- 
iards resident in the Philippines. The im- 
portance of such an educational institution 
to Spanish youth, was manifested a hundred 
and fifty years after the foundation of the 


college, by the royal decree which stated | 


that his Spanish subjects were leaving the 
islands owing to the lack of schools in which 
their children could receive a fitting educa- 
tion. 

In the year 1768, the College was deprived 
of its creators and early protectors, the Je- 
suit Fathers, who by royal order were ban- 
ished from Spain and the Spanish colonies. 
Whatever may have been the acts of the Je- 
suits which led to their expulsion, their ad- 
ministration of the affairs of the College 
appears, from what remains of the early rec- 
ords, to have been wise and judicious. The 
institution while under their care attained 


to considerable eminence in the Spanish col- | 


onial word. What the College of San José 


is in this year of grace 1902 it owes in a very | 
large measure to the efforts of its first offi- | 


cials and earliest teachers, the Jesuit Order 
of Manila, from the beginning of the seven- 
teenth century to the middle of the eigh- 
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For three years following the expulsion 
of the Jesuits, the College was buffeted be- 
tween Church and State, its property being 
contended for by the Archbishop of Manila 
representing Church, and the Governor 
General of the Philippines representing the 
Crown. The Governor General claimed 
the property as confiscated to the gov- 
ernment, and seized and converted the 
buildings of the College into barracks for 
the Spanish soldiery. The Archbishop pro- 
tested against such seizure and claimed the 
property as appertaining to the Church. 
The Governor complied with the request of 
the Primate to permit him to control the 
College till the decision of King should be 
known, each party having appealed to Ma- 
drid against the action of the other. Three 
years after the sentence of expulsion against 
the Jesuits had taken effect the appeal was 
decided by the Crown, the decision being 
adverse to the claim of the Governor Gen- 
eral that the property was forfeited to the 
Government, and also denying the right of 
the Archbishop to convert the institution in- 
to a seminary for the education of native and 
Chinese vouth, which in the meantime he 
had done with the assent of the Governor 
General. It was in this decree that the 
King stated that his Spanish subjects were 
leaving the islands for the reason that there 
were insufficient educational facilities for the 
instruction of their children, and ordered that 
the college should remain as intended by its 
original founders a school for the education 
of well born Spanish youth. Thus by royal 
order it was restored to its former status. 

For about a hundred and fifty years the 
college continued under the control of an 
ecclesiastic of the Metropolitan Cathedral as 
Rector-Administrator. During this long 
period it experienced many vicissitudes. Its 


| affairs appear to have been negligently ad- 


teenth, under whose fostering care were en- | 


joyed its days of greatest prosperity. 


ministered, at least a portion of the time. It 
seems never to have been so ably conducted, 
nor to have attained so great distinction as 





an institution of learning, as when under the 
management of the Jesuits, though for some 
years previous to the American occupation 
of Manila the administration had been in- 
trusted to an energetic and capable official 
who conducted its business with ability. Its 
buildings had twice been shaken by earth- 
quake;the ancient institution had, however, 
withstood the fury of tropical storm, of ty- 
phoon and earthshaking, when State and 
Church, religion, politics and educational 
institutions were deeply affected, if not radi- 
cally changed, by the arrival of the Ameri- 
cans in Manila Bay. 

Shortly after the occupation of Manila by 


Manila requested permission of the Military 
Governor to open the University of St. 
Tomas, which had been temporarily closed 
during the troublesome days preceding the 
arrival of the Americans. This is an ancient 
seat of learning of Manila, belonging to the 
religious order of the Dominicans, to which, 


some years before, the college of San José 
had been attached as a school of Medicine 


and Pharmacy. An association of Manila, 
known as the Philippine Medical Associa- 
tion, protested against the Military Gover- 
nor granting the request of the Archbishop, 
for the reason that the College of San José 
was a secular institution under the former 
control of the Spanish Crown, which right 
of control was vested in the United States 
Government by virtue of the Treaty of Paris. 
The Association further prayed the Gover- 
nor that the administration of the college be 
conferred upon them to be conducted as a 
school of medicine and pharmacy. 

The matter was referred by the Military 
Governor to the Philippine Commission 
shortly after it had assumed civil functions 
in the Islands, the college, in the meantime, 
having been closed by order of the Military 
Governor. After due consideration of the 
issues presented, the case was by the Com- 
mission submitted to the Supreme Court 
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| question in controversy. 
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of the Philjppine Islands. Judge Taft, in a 
very able and lucid review of the points at 
issue, remarked that the questions involved 
the proper subject of determination by a 
judicial rather than a legislative body, also 


| intimating that, probably, future congres- 


sional action would be taken permitting an 
appeal in cases of such character from the 


| Supreme Court of the Philippine Islands to 


that of the United States. 
Had the San José College case pro- 


| ceeded to a final determination in the courts, 


it would have been fitting that the ulti- 
mate disposition of the matter should be 


| made by the Supreme Court of the United 
the United States forces the Archbishop of | 


States. The case, however, having been sub- 
mitted on agreed statements of facts to the 


| Supreme Court of the Philippines, has been 
| referred, together with other ecclesiastical 
| questions pertaining to the country, to diplo- 


matic rather than judicial determination 
through action by the Vatican and the Gov- 
ernment of the United States. 

Considering the importance of the points 
presented, and the fact that the vexed ques- 
tion of Church and State is involved, the 
San José College case is probably the most 
important thus far submitted to the Supreme 
Court of the Islands. For one hundred and 
fifty years the school was under the manage- 
ment of the Jesuits, after which, for another 
hundred and fifty vears it was controlled by 
the Dominicans; and whether the property 
and foundation of the college have been 
and are now, owned by the Church and sub- 
ject to its ultimate control, or whether it was 


| during its long history under the secular and 


civil control of the Spanish Crown, is the 
The defendants in 
the suit insist that the property of the col- 


| lege under the canonical and civil law is in 


the Church, and they claim ownership, and 


| consequent right of control and administra- 
| tion, in the future as during the past three 


centuries. 
The plaintiffs contend that the Jesuits and 
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Dominicans were entrusted with the admin- 
istration of the College as teachers; that at 
the time of its foundation, the Jesuits were 
the educators of Church as well as of State; 
that the entrusted to them 
and, subsequently, to the Dominicans, was 
subject to the ultimate control and direction 


administration 





of the Crown; and that the right to appoint 
an administrator, and to provide for the con- 
trol of the institution, was in the Govern- 
ment of Spain, which right was vested in the 
United States Government by virtue of the 
Treaty of Paris. 


Lad 





LORD MANSFIELD’S UNDECIDED CASE IN THE SUPREME 
COURT OF THE UNITED STATES. 


By FrRepERICK DE Courcy Faust. 


HE Supreme Court of the United States 
has recently had submitted to it for de- 
cision the interesting question of the distri- 
bution of personal estates, where the owner 
and the person whom the law or a will ap- 
points to succeed thereto, both perish in a 
common disaster, their deaths occurring in 
unascertainable time relation to each other. 
This problem was first presented to the 
courts of England in the case of the King 
v. Hay (1 Wm. Blacks. 640) in the reign of 
George III. and so novel were the facts to 
English jurisprudence that Lord Mansfield, 
to whom the submitted, 


strict 


question was 


found the rules of the common law 
totally inadequate for its decision, and ac- 
cordingly recommended a compromise in the 
distribution of the estate involved, saying 
that 


which he could decide it.” 


“there was no legal principle upon 


' This compromise 
has since become famous in English law as 
“Lord Mansfield’s Undecided Case,” and it 
left the question in an unsettled condition in 
England until eighty-seven years later, when 
by the decision of the House of Lords in 
Wing v. Angrave (8 H. L. Reps.) the ques- 
tion was finally and conclusively set at rest in 
that jurisdiction. 

While the courts of the several states in 
this country have sought to arrive at a satis- 
factory determination of the question, and 
have apparently found in the solution of 


* Taylor v. Diplock, 2 Phillimore 261, note c. Fearne’s 


Posthumous Works, 38. 


Wing v. Angrave a welcome settlement of 
£ g 


the perplexing and difficult problem, this is 
the first occasion upon which the Supreme 
Court has been called upon to review the law 
of the subject. 

The shadow of the tragedy from which the 
case arose was rendered deeper to some of 
those present at the hearing, by the fact that 
a member of the court and one of its officers 
both suffered the loss of their parents in a 
similar disaster at sea, while one of the vic- 
tims of this particular wreck was a classmate 
of the writer. 

Mrs. Sophie Rhodes, with her son Eugene, 
both being residents of the United States, 
Bremen, Germany, on the 


sailed from 


steamer “Elbe,” in response to a cablegram 
announcing the death of her husband, on the 
twenty-ninth of January, 1895. At half past 
five o'clock the following morning, while 
about due west of The Hague, the ship col- 
lided with the ship “Crathie,” bound from 
Rotterdam to Scotland, and within twenty 
minutes thereafter the “Elbe” went down, 
and both mother and son, together with 
many others, perished, there being but 
twenty-one survivors from the whole list of 
A last will 


and testament of Mrs. Rhodes, dated May 


passengers and ship’s company. 


10, 1894, was presented and duly admitted 
to probate in the Supreme Court of the Dis- 
trict of Columbia. It contained the follow- 


ing provisions: 
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By item one she devised to her husband 
for life one-half of the income of all her prop- 
erty. Item two gave to her son Eugene, 
subject to the provisions of the above, all her 
property of whatsoever nature absolutely. 
Item three provided that “in the event of the 
death of my son Eugene Rhodes before the 
decease of either myself or my husband 
everything I own on earth” was disposed of, 
first, by giving all her pictures and paintings 
to the Young Women’s Christian Home of 
the city of Washington, and, second, the rest 
and residue of her property to a trustee in 
trust to pay over the rents and profits arising 
therefrom to her husband during his life, and 
at his death to turn over the same, with the 
accumulations thereon, to the said Young 
Women’s Christian Home, absolutely. Item 
four provided that “In the event of my be- 
coming the survivor of both my husband 
I then give, de- 
of 
whatsoever nature, kind and description to 
the Young Women’s Christian Home, to 
have and to hold the same absolutely and 
forever for the good of that institution.” 

The husband having predeceased the testa- 
trix the provisions relative to him were elim- 
inated. 

Three sets of claimants filed claims to her 
estate, in response to a bill of interpleader 
filed by the administrators with the will an- 
nexed, setting out their respective claims: 

A and 


only next of kin of the testatrix, who alleged 


and my son 
vise and bequeath all my property 


First: B, brother and sister and 
that none of the contingencies provided for 
in the will, zvis., that the son survive the 
mother or that the mother survive the son, 
had happened; therefore, in contemplation of 
law, the estate must be disposed of as though 
the death of each had occurred at the same 
time, and that the estate of the testatrix ac- 
cordingly descended to her next of kin, as in 
case of intestacy. 

Second: C, administrator of the deceased 
son, who claimed either that the son pre- 


| 
| 
| 
| 
| 


sumptively survived the mother and that the 
preponderance of evidence was in favor of 
such survivorship, or that the burden of 
proof lay on the other defendants to estab- 
lish that he did not so survive the mother; 
and that, if he did survive her, he took her 
estate by act of law and not by will, because 
the will gives the same estate as he would 
have taken in case of intestacy, and that title 
by law prevails to exclusion of title by act of 
parties. 

Third: D, the Home, who alleged that 
the will, taken as a whole, showed a plain in- 
tention that unless the son should survive the 
mother, so as to become the beneficiary and 
enter upon the substantial enjoyment of her 
estate, the same should pass to it to the ex- 
clusion of the next of kin of all other persons. 

The only evidence tending to shed any 
light upon the order of death of the mother 
and son, and, indeed, the only evidence tend- 
ing to show their movements after the col- 
lision at all, was furnished by the affidavits 
of two of the twenty-one survivors, a lady, 
Miss Bocker, the sole woman survivor, and 
John’ Vevera, of Cleveland, Ohio. Miss 
Bocker’s statement was to the effect that, 
just after the collision, she saw Mrs. Rhodes 
come out of the cabin she occupied with her 
son, clothed in a blanket over her night dress 
and that she never saw her again; that subse- 
quently (certainly some minutes later) when 
Miss Bocker went on deck she saw the son 
Eugene just in front of her, and that she 
never saw him afterwards. 

John Vevera stated that on the night pre- 
ceding the disaster he sat at the same table 
with mother and son and his attention was 
particularly attracted to them; that after the 
accident, when every one was on deck, he 
saw them together, the mother with her arms 
thrown around the neck of the son in a grip 
that he thought she would never lose, and 
the son endeavoring to put a shawl around 
her to protect her from the cold. When 
Vevera first came on deck he went to a life- 





30 


boat on the right-hand side of the deck and 
found it filled with women, no man being 
allowed to enter, and when it had left the ves- 
sel’s side he saw it capsize. Fighting his way 
over to the left-hand side of the ship with 
great difficulty through a crowd of sailors 
who were keeping every one back, he at- 
tempted to reach the other life-boat, and was 
stopped by a man armed with an ax, but he 
succeeded in getting by him, after being cut 
on the wrist, and jumped over the side, and 
was the last to get into the life-boat, despite 
the efforts of its occupants to throw him out. 
The last time he saw Mrs. Rhodes and her 
son was just prior to his going overboard, 
and he thought it would have been impos- 
sible for them to force their way through the 
crowd of sailors who kept every one back 
from the boats; that he was positive that both 
remained on deck, as his boat was the 
last one to leave the ship; that after his boat 
had gone some distance away, the ship went 
down with a lurch, and all on board were 
drowned, and that these parties died to- 
gether; that the scene made an impression 
on his mind that he could never forget. 

Some six weeks later the body of Eugene 
Rhodes came up in a fishing net off the 
coast of Holland, but the mother’s body was 
never found. Mrs. Rhodes was about fifty- 
two years of age at the time of her death, 
was corpulent of figure and short-winded in 
was twenty-three, a 
rather good swimmer, had never been mar- 
ried, was her only child, and died intestate. 

Upon the trial, the Court held that there 
could be no presumption by which it could 
be determined who was the survivor of two 
persons lost in a common disaster, and that, 
in the absence of proof, the rule was that 
property belonging to either must be dis- 
posed of by will or by the laws of descent as 
if both had died at the same time; that the 
intention of the will should therefore govern; 
and accordingly sustained the contention 
advanced by the Home. 


breathing; her son 
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Upon appeal the Court of Appeals of the 
District of Columbia held with the lower 
court that no presumption of survivorship 
could be indulged, whatever may have been 
the sex, age or physical condition of the per- 
sons so dying, but that the law requires evi- 
dence as its basis of action. Assuming the 
order of death of mother and son to be unas- 
cettainable from evidence, the Court viewed 
with equal disfavor the presumption that 
both deaths occurred simultaneously, stating 


that such view would be but the substitution 


of one presumption for another and, if pos- 
sible, more unreasonable one. The death of 
the son in the lifetime of the mother was 
held to be a condition precedent to the tak- 
ing effect of the bequest to the Home, and 
the burden of proof was therefore thrown 
upon it as legatee. The doctrine of intention 
being the cardinal rule for the construction 
of wills was approved, but the Court did not 
think it could be enlarged to the extent of 
supplying language to cover a contingency 
which had not only been overlooked, but ac- 
tually unprovided for, by the testatrix her- 
self. Therefore the claim of the Home must 
fail. 

The burden of proof as between the re- 
spective next of kin of testatrix and her son 
was then considered and a strong contention 
in favor of the son was found from analogy 
that prevails in actions of ejectment, for, in- 
asmuch as the law casts descent upon the 
son, it seemed to place the burden of proof 
upon the next of kin of the mother to show 
an extinction of such intervening preferential 
right of the son’s representatives. The Court 
preferred to base its opinion, however, upon 
the intention of the will as they viewed it 
and ruled therefore that such intention raised 
a prima facie right in the next of kin of the 
son and imposed the burden upon the 
mother’s representatives to displace it. A 
decree to that effect was accordingly so en- 
tered. 

Thus it appears that two of the three sets 





The Law of Gravitation. 





of claimants submit their theories of the law 
to the Supreme Court, each confirmed and 
strengthened by the approval of one of the 
two lower courts, while the third, with their 
contention as yet unapproved, share with 





the others in a firm conviction that they must 
succeed in this last hearing. Whatever the 
result may be it should be cordially greeted 
as a final settlement of a problem that has 
puzzled many courts for many years. 





THE LAW OF 


N spite of the almost universal application 
of the Law of Gravitation, I cannot call to 
mind any treatise of a legal nature dealing 
with its various aspects and collating the 
scattered cases. This, then, must be the ex- 
cuse for this brochure. 

It has often been said that Chancellor 
Newton in the case of Apple v. Earth, 6 
P .D. Q. 77, was the first to take notice of 
this branch of the law, but I hope to show 
that this view is erroneous, and that the 
principles involved are far more ancient and 
of an infinitely wider scope. 

In England itself, the home of the common 
law, we have only to turn to “Henry VIII.” 
for a carefully annotated report of the Fall 
of Wolsey. Indeed most of the testimony is 
given at length. 

A careiul comparison of the facts of these 
two cases gives us a grasp on the most 
salient principles involved: 

I. Anything which falls, stops. 

II. A subsequent rising is impossible 
per se. 

III. Momentum is dangerous.’ 

Assuming for the moment the truth of 
these dicta, let us go further back into the 
mists of antiquity and note the application of 
them.? 

Our facile pen having bridged the gulf of 
time, behold the Fall of Troy! A careful 
search through the twenty-four volumes of 
Judge Homer’s' “Commentaries on Ilian 
Law” has revealed but one case in point,— 
namely Menelaus v. Paris, 2 Ithaca Law 
Journal 50. Here we have abundant support 
for our theories. Without going deeply into 


‘In accord, Ping v. Pong, 13 N. E. Rep., 005. 
2 The dicta, not the mists. 
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the facts, surely it will not be denied that the 
fair divorcee’s fall ceased contemporaneously 
with that of Troy.’ 
But enough of this. 
ern times. 


Let us come to mod- 
The Fall of Jerusalem, with its 
multitudinous legal problems, stands square- 
ly for the proposition that the defendants fell 
heir to troubles. Need we say more? 

Again, to turn to mediaeval history, we 
find in an interesting old volume that may be 
known to a few of our legal brethren a some- 
what exhaustive account of the Fall of 
Adam. It is unfortunate that we do not 
know the libellant’s last name, as .we are 
thereby prevented from ascertaining if he 
was ever a party to a suit before. The case 
of Leaves v. Corpus, 1 Y. B. 2, seems to im- 
ply that he was, but the evidence is mani- 
festly merely hearsay.° Be that as it may, 
the report shows clearly enough that the 
postulates of the law were clearly recognized 
before 1643. Nay, I will go further and sub- 
mit that Lord Sisyphus, Master of the Rolls, 
in the case of Tantalus v. Fate, 653792 
Hades Law Review 6668, clearly consid- 
ered Lucifer, Chief Jay, as coming within 
the bounds of the Law of Gravitation. And 
so from the Fall of Lucifer to the Fall of 1902 
we meet a series of complementary cases 
which go far towards establishing the fact 
that Chancellor Newton was merely a clever 
applicant of well recognized principles, and 
not an inventor of a new branch of judica- 
ture. 


3 Not Troy, N. Y. 

4 Odell v. Bird, 1902, N. Y. Supreme, i. 

5 New England Primer: “In Adams’ Fall we sinned 
all ’; which seems to show the adoption of the doctrine 
into the United States.—Ed. 
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FRENCH LAW AND THE FRENCH JUDICIAL SYSTEM. 


By CHARLES Fisk BEacu, JR. 


HE law of modern France is the law of 
imperial Rome, as developed, refined, 
and modernized by a long line of jurists 
coming down from the Renaissance. It is, 
thereforé,—and the procedure as well—es- 
sentially an evolution in ordinary generation 
from the law of the Twelve Tables; so that, 
in very truth, we see absolutely and actually 
every day at the Palais de Justice a renowned 
body of latter-day lawyers, begowned and be- 
furred, who, in twentieth-century fashion 
and in the most consummately civilized cap- 
ital on the earth, are administering justice 
between man and man through the machin- 
ery of a body of law that harks back to the 
seventh century before our era—a law which 
jor more than twenty-five hundred years has 
grown and developed and progressed pari 
passu with the slow advancement of the hu- 
man race in mind and morals and legal con- 
ceptions, irom the crudeness and rudeness 
of early republican Rome, to the high civil- 
ization and fine intellectuality of republican 
France. It signifies much for the continuity 
of ovr thinking, and brings remote antiquity 
to our very doors in a startling fashion, and 
is verily—at least for every thoughtful lawyer 
—a most stimulating and inspiriting consid- 
eration as well, that the shades of Numa and 
of Tribonian, of the lawyers of the republic, 
of the consulate and of the empire, of imperi- 
ous Caesar and of imperial Napoleon, and of 
all the uncounted multitude of the elect jur- 
ists of two millenniums, stand ghostly god- 
fathers to the courts grouped about the Salle 
des pas perdus, on the Island of the Cité, and 
thus, at least in some sentimental sort dignify 
the judgments handed down in the ancient 
palace of St. Louis. It is a little as though 
-Eacus and Radamanthus-signed the arrets. 
Passing in mind from the law to the place, 
and stending for a moment in the shadow of 





Sainte-Chapelle—built with mediaeval yet 
pious care to receive and enshrine the crown 
of thorns—the pulses quicken anew upon the 
reflection that here, on this very spot of 
earth, courts of law of one sort or another 
have been holden in an unending series for 
upwards of two thousand years. No other 
identifiable seat of justice so venerably an- 
cient has come down to us from the morning 
of the law. Here—we know it—precisely 
here, for all these ages, judgments and de- 
crees have been rendered in a substantially 
continuous and uninterrupted devolution of 
courts and terms, fixing and adjudging the 
rights in person and property of that long 
line of suitors, of accusers and accused, as it 
has from age to age passed in and filed out 
before this ancient judgment seat. Only a 
little imagination and the line of litigants 
passes by us in a mental review, a great mul- 
titude that no man can number, of all nations 
and kindreds, and people and tongues. Here 
where we stand was first the Roman prefec- 
torium, destined to be succeeded by the an- 
cient royal palaces, one after the other, from 
that of Childebert, son of Clovis, to that of 
the pious Louis, the foundations whereot 
still remain. Elsewhere in ancient towns 
courts have shifted from one quarter to an- 
other, as in Rome and Marseilles and Athens, 
with the movement and growth of popula- 
tion; but here the location on the narrow 
island has secured their fixedness. Fast an- 
chored in a corner and shut in between the 
Roman road and the rushing waters of 
the Seine, here the courts are today as in the 
days of Bethlehem and the wars in Gaul, as 
they were at the inrush of the northern bar- 
barians, during the Crusades and in the 
Revolution. 

The whole body of law in France at the 
present time, substantive and adjective, civil 








and criminal, is compiled, or comprised, or 
codified in eight codes, as follows: Le Code 
Civil; Le Code de Procedure Civile; Le Code de 
Commerce; Le Code Penal; Le Code d’Instruc- 
tion Criminelle (these last two in one volume, 
which thus includes the whole law and pro- 
cedure in criminal cases); Le Code Forestier; 
Le Codes de Justice Militaire, for the army and 
navy, respectively. The scope and purpose 
of each of these codes is generally and per- 
haps sufficiently disclosed by its title. It 
ought to be said, however, that no one of 
them exceeds in size one ordinary volume, 
and, as indicated above, the two criminal 
codes make but one volume. This codifica- 
tion is supplemented by the Lois Usuelles, a 
volume of decrees, ordinances, opinions of 
the Counsel of State, and the Colonial legis- 
lation. This completes and modifies the sev- 
eral codes, and records the changes and 
growth of the law. It is annotated by refer- 
ences to the writings of standard jurists, to 
the judgments of the Court of Cassation, 
and to the Ministerial Circulars. All this is 
so condensed and digested as to be included 
in a single fair-sized volume. Thus we have 
the whole body of law in no more than eight 
portable and compact volumes, including a 
due and adequate annotations of the codes. 
There are also, as with us, some series of 
reports, to which lawyers must refer in pre- 
paring for trial and argument. The decisions 
of the Cour de Cassation, which are brief and 
concise, and some of the decisions of the 
courts of appeal— but all together only a 
small number of reportable cases per annum 
-—-are published in an annual or biennial 
volume of reports, carefully annotated, to 
which reference is also made in the several 
editions of the Codes. The text of all the 
Codes is also to be had without annotation 
in a single volume, which one can put into 
greatcoat pocket. Thus the French 
solve the problem of condensation and com- 
pression, and succeed in keeping their law 
within reasonable limits. The Codes are only 


his 
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very sparingly amended, and having been 


| drafted at the outset with exceeding skill, 


stand as monuments to the genius of the 
French people for law-making. 
Obviously, the most important and inter- 


| esting of these Codes is the Code Civil or Code 
| Napoleon, which, as its name somewhat sug- 
| gests, contains the law of obligations, of 
| persons, of personal status and of property. It 


contains 2281 sections, many of them of only 
a line or two in length. It is contained in a 
volume of less than 350 pages, which in- 


| cludes also the Constitutional Statutes, a full 
| annotation of each section, and an index of 
| the whole. Thus within these modest bounds 


is comprised the whole body of civil substan- 
tive law, aside from the law governing com- 
mercial transactions, which is dealt with in 


| the Code de Commerce. 


Some steps were taken during the reign 
of Louis XIV. looking to a codification of 
the laws, but little was accomplished; and, 
as we know, the French owe to the construc- 


| tive genius of Napoleon the present scheme 
| of codification, which was undertaken during 


the end of his reign. 


| law of the land March 21, 1804. 


the Consulate ‘at his dictation, and finally 
completed, one code at a time, shortly after 
The Civil Code, which 
was the first, was enacted and became the 
It was pre- 


| pared by a council of jurists, assigned by the 


First Consul to the work, but he himself 
took great interest in it, and attended many 
of the sessions of the Commission, contribut- 
ing much by his acute suggestions to the 
Well did he 
say of that work: “I shall go down to poster- 
ity with the Code in my hand;” and it may 
well be that, in the fullness of time, when all 


form and content of the law. 


the rest of his stupendous achievement is 
almost forgotten, his Code, like that of Jus- 
tinian rray remain and abide. Certainly it is 
his “Monumentum ere perennium.” What do 
the moderns know, or much care, in general, 
about Justinian except for his Code; and yet, 
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as emperors go, he was in his day very much 
f a Napoleon of a smaller cast. 

The sources of the codified law of France 
were: (a) the ancient laws of the realm there- 
tofore in force, consisting of local customs, 
and written or Roman law: (b) such legisla- 
tive enactments of the National Assembly, 
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law constitutes the foundation and ground- 
works of the structure, the other constituent 
elements indicated above being merely sub- 
ordinate or ancillary. Napoleon saw clearly 
and imperiously insisted that nothing good 
could come from a blind glorification or 
magnification of the local and barbarous 


INTERIOR OF SAINTE—CHAPELLE.' 


the Legislative Assembly and the Conven- 
tion, and such of the decrees of the Consuls 
and of the Directory between June 17, 1789, 
and March 15, 1803, as were thought by Na- 
poleon and his codifiers to be of permanent 
value, and (c) such general laws as have been 
enacted since March 21, 1804. The Roman 


customs of the realm, and the codifiers thus 
wisely subordinated them to the order, meth- 
od and system of the Roman law. Accord- 
ingly they substantially enacted the Roman 


' Sainte-Chapelle was erected in 1245-48, during the 
reign of St. Louis. The “Mass of the Holy Ghost” is 
celebrated here annually on the re-opening of the courts 
after the autumn vacation. 
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law, with only some unessential concessions 
to local or provincial law and usage; of, in 
other words, they wrote the civil law over 
and above their local and tribal laws, with the 
result that they secured and now enjoy an 
orderly, enlightened and essentially scientific 
system of law and jurisprudence, fit for the 
governance of an highly civilized and pro- 
gressive state. There is, indeed, much of 
sound reason in their boast that it is the most 
perfect legal machinery ever devised by the 
wit of man. It is not good only in theory, 
but it is as nearly perfect in practice as any 
legal system is ever likely to be that depends 
upon human agency for its execution. No- 
where on the earth, it may be confidently 
asserted, is there a more general respect for 
the law than in France; nowhere is life and 
human right safer and more secured, or jus- 
tice more fairly and evenly meted out; no- 
where is there a body of lawyers of greater 
accomplishment and learning; nowhere a 
bench with higher ideals or a finer purpose to 
hold the scales of justice even; nowhere bet- 
ter results for the body of the people from 
the work of the law and the lawyers. 

So conspicuous has been the success of the 
French legal system in practice that, within 
the century in which it has been in operation, 
almost the whole civilized world has more or 
less adopted it; or, to be more exact, the 
Roman law in substantially the modern 
French form is now the law of probably more 
than three-quarters of civilized mankind. It 
is thus the law not only of France and all of 
her colonies, but also of Greece, Italy, and all 
the minor countries of southeastern Europe, 
of Spain and Portugal, Belgium, Holland, 
Austria, Hungary, Germany, Norway and 
Sweden, Denmark, Russia, Mexico, all the 
countries of Central and South America, of 
Scotland and the Philippine Islands, the West 
Indies, Louisiana, and a majority of the more 
important British colonies, ¢. g., Quebec, 
Ceylon and British Guiana, of Egypt, and all 
the other civilized parts of Africa, and many 
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of the islands of the seas. As against this 
formidable list, the English or Common Law 
prevails only in England and Ireland, and a 
few English colonies—like Canada (except 
Quebec) and Australia—and the United 
States (except Louisiana, the Philippines, 
Cuba and Porto Rico). The German empire, 
in spite of its jealousy of anything French, 
has recently adopted for the empire the Prus- 
sian Code, which is a Germanized version of 
the Code Napoleon, and Japan as part and 
parcel of her scheme of civilization, has 
enacted a code of law on French lines, follow- 
ing closely even its minor details. No new 
country like Japan, when called upon to 
adopt an alien system of law, could hesitate 
as between the French codification and any 
other existing system; and even old coun- 
tries like Germany, in any serious scheme of 
legal reconstruction and reorganization, are 
equally remitted to the same selection. In 
neither case would the common law be a pos- 
sibility. 

The French system of corporation or com- 
pany law is also well nigh universal. Out- 
side of the United States and England incor- 
porated companies organized under statutes 
draw closely along French lines, and known 
by the universal French names, Socicte 
Anonyme, Societe par Actions, Societe Commer- 
ciale, are doing the corporate business of the 
world. When we get away from the immedi- 
ate influence of the two English speaking 
countries, this form of incorporation seems 
to be taken for granted by commercial com- 
munities everywhere, very much as we as- 
sume inevitable the recurrence of the tides 
or that young children are apt to catch the 
measles. But I must tell you, as one of the 
humors of the subject, that once, in London, 
a lawyer, too, as solic- 
itors go in that country—was possessed of 
sufficient facial control to keep his counte- 
nance and seriously inform me that foreign 


a guileless Briton 


nations generally preferred English company 
law to their own! 
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A study of the civil law and a practical 
familiarity with its working brings a com- 
mon-law lawyer,—who has not blindly pre- 
judged the matter, and is in consequence not 
open to conversion,—finally around to the 
notion that it was very unfortunate for us in 
this country that in breaking with England 
we did not break away from her law, as we 
did from her monetary system, her social 
order and her State Church. Our money, 
our manner of life, our art and our architec- 
ture were developed substantially on French 
lines, and molded after French models. Our 
law and our weights and measures might 
well have followed the same course. At the 
time of our Revolution it would have been 
entirely possible for our lawyers to have 
worked out a reform in our jurisprudence 
along the lines of codification, somewhat 
as the French did after 1789. True, they 
were then an old country and had a sub- 
stratum of Roman law, but on the other 
hand we were a new country and had no 
law at all, and could fish in all waters. In 
those days, even more than now, it was the 
fashion to wo. ship the common law. Men 
then in studying law were wont to drop on 
to their knees and roll their eyes in unctuous 
reverence for a system of law that was no 
system at all. That was and is the sheerest 
fetishism. Then Blackstone was bepraising 
the common law as “the perfection of rea- 
son,” and all that, when the English statute 
books contained laws making more than two 
hundred different offences, including poach- 
ing and the stealing of a shilling or upwards 
from the person, punishable with death. That 
was common law with a vengeance, but when 
Blarkstone sang everybody joined in the 
chorus, and all were blindly sure that the 
English common law was the last word in 
jurisprudence. This we too did, and this 
system we voluntarily adopted at a time when 
it exceeded in barbarity and ferocity the code 
of any other soi-disant civilized community 
on the earth. 


| language. 
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Twice in the history of the English people 
the Roman law was brought to their doors, 
and twice with a strange fatuity they rejected 
it. Caesar imposed it upon Britain 51 B. C., 


| and for four hundred years—longer than 


the common law has obtained with us—it 
was the law of the island. But when the Ro- 
mans departed their law disappeared with 
them. Again at the time of the French con- 


| quest in the eleventh century, the Normans 


took over with them their law as well as their 
The language remained, but 
again the law, as a corpus juris, failed to take 
root; and, except for its indirect influence on 


| the barbarous laws of the country, it re- 
| mained for Mansfield and ‘Holt, and the 


Chancellors,—when advancing civilization in 
England made it imperative—to import it for 
a third time, bit by bit and piecemeal, and so 
to patch out the deficiency of their outworn 
system of tribal law, which, however indus- 
triously tinkered up and revamped, still re- 
mains, as compared to the civil law, a thing 
of shreds and patches. So that, in the end, 
having adopted it for ourselves, we find it 
our own, and now beyond much possibility 
of any radical reform. Our legal develop- 
ment has been the reverse of that of France 
and the rest of the world. We have pro- 
ceeded in law making in somewhat Cuvier’s 
fashion in comparative anatomy, without his 
excuse for the use of the method. For him 
that was the only way—no living mastodon 
was at hand. But we had the living civil law 
before us, consummate and complete, from 
which we deliberately turned away, following 
instead of the doctors of the Roman law, the 
stupid lead of the dull barons at Runnemede 
who “would not change the law of England,” 
and who then started us on a course which 
now we cannot easily retrace. The persist- 
ence we display in this course is scarcely 
creditable to lawyers in the twentieth cen- 
tury, and the attempts to prove its wisdom 
are the veriest ad captandum. We have 
patched up and pieced out the English tribal 
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customary law, which is dignified by the 
name of common law, with old odd ends 
stolen out of the Corpus Juris Civilis, and at 
the end, after infinite labor, we have got a 
square peg in a round hole—a makeshift, 
unsystematic system of law, which we get on 
with very well perhaps, but which we must 
put up with as Touchstone did with Audrey: 
“A poor virgin, sir, an ill-favored thing, sir, 
but mine own.” 

The course of legal instruction in France, 
where the curriculum is prescribed in detail 
by statute, and where the schools of law are 
held to a strict accountability to the State for 
the uniformity and efficiency of their work, 
makes strongly not only for a high standard 
of professional attainment, but also for or- 
derliness and uniformity in legal methods. 
All the lawyers must be graduated from the 
school of law, all must reach preliminarily 
the same standard for admission, and all 
must complete the full prescribed three years 
course of legal instruction. Thus the French 
safeguard their system of law from any radi- 
cal innovation, secure an intelligent con- 
servatism in their jurisprudence, and provide 
the nation with a bench and bar of unrivalled 
attainment and efficiency, as compared with 
England, where there is practically no stand- 
ard, and little systematic training, or with 
us, where the standard varies from what is 
very good to what is worse than nothing. 

If we studied the civil law more and made 
ourselves more familiar with its working, 
there would be less cant with us about the 
common law, and there would be, in conse- 
quence, a constantly increasing tendency to 
improvement in our law and practice. We 
should realize that the legal horizon is not 
bounded by the North Sea and the Irish 
Channel, and we should be less and less 
enamored with chasing the phantom of the 
common law through an endless series of 
report books, world without end. We should 
then give fair weight to the criticism of our 


| 
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system by the continental jurists, who, for ex- 
ample, look upon our rules of evidence as ar- 
tificial and mediaeval, and regard our rule as 
to the burden of proof in criminal cases as a 
serious hindrance to the due administration 
of the law against crimes. The aptness of the 
French procedure to the dispatch of the busi- 
ness of the courts would commend itself to 
our admiration. We should discover that 
the decisions of the English courts have be- 
come of comparatively trifling value to us, 
and we should contract a habit of looking 
elsewhere for illumination. With a fuller 
knowledge of French law and practice we 
should cease to carp; and crude generaliza- 
tion on the subject from a too slender basis 
of fact, or from no fact at all, would disap- 
pear. To regard things not done our way as 
necessarily bad is the last measure of provin- 
cial folly. Seeing that in no civilized coun- 


| try on earth is justice so cheap and so speedy 


as in France, we might imitatively reform our 
own methods; and finding that nowhere else 
is the law of the family so well worked out 
and that’ nowhere else are the rights of wo- 
men and children so carefully secured, and 
growing familiar with the smooth working of 
the system in all its ramifictaions, it would 
dawn on us that in nothing is French pre- 
eminence more notable than in her jurispru- 
dence. Neither in gowns nor in wines, 
neither in letters nor in art nor in architec- 
ture, are they more at the forefront than in 
this. To this end—devoutly to be wished in 
the interest of American jurisprudence—we 
shall do well, (inasmuch as when we seek in- 
formation about Spain or Italy we do not 
think it wise to go to Amsterdam or St. 
Petersburg for instruction) not to depend 
wholly or even mainly upon English books 
or English views upon the subject. We must 
study French institutions through French 
channels of information. We must see with 
our own eyes, and read the story of her law 
in her own tongue. 
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A LESSON IN ADVOCACY. 


By Ricuarp Harris, K. C. 


HE annals of our Courts of Justice do not 
contain a more interesting or useful les- 
son than will be found in the following story. 
The great ambition of a young advocate is 
how to cross-examine, although the first and 
most important step in that direction is how 
not to. If you know when to be silent it will 
be a pretty sure indication that vou will know 
what to ask. Keeping silence is not so pic- 
turesque a performance as dancing round a 
witness. It does not appeal to the gallery or 
the solicitors, who generally like their clients 
“to have something for their money.” 

A long time ago, in the East End of Lon- 
don, lived a manufacturer of the name of 
Waring. He was in a large way of business, 
had his country house, where his family lived, 
and his town establishment. He was a man 
of great parochial eminence and respecta- 
bility. , 

Among the many hands he employed was 
a girl of the name of Harriet Smith. She 
came from the country, and had not quite 
lost the bloom of rusticity when the respect- 
able Mr. Waring fell in love with her. Had 
Harriet known he was married, in all proba- 
bility she would have rejected his respectable 
attentions. He induced her to marry him, 
but it was to be kept secret; her father was 
not to know of it until such time as suited 
Mr. Waring’s circumstances, 

In the course of time there were two chil- 
dren; and then, unfortunately, came a crisis 
in Mr. Waring’s affairs. He was bankrupt. 
The factory and warehouses were empty, 
and Harriet was deprived of her weekly al- 
lowance. 

One day when Waring was in his ware- 
house wondering probably what would be 
his next step, old Mr. Smith, the father of 
Harriet, called to know what had become of 
his daughter. “That,” said Mr. Waring, “is 


| exactly what I should like to know.” 


| kind, obliging disposition. 


She 
had left him, it seemed, for over a year, and 
as he understood was last seenin Paris. The 
old man was puzzled, and informed Waring 


| that he would find her out dead or alive; and 


so went away. It was a strange thing, said 


| the woman in whose house Mr. Waring had 


apartments, that she should have gone away 
and never inquired about her children, espe- 


| cially as she was so fond of them. 


She had been gone nearly a year, and in a 


| few days Mr. Waring was to surrender the 


premises to his landlord. There never was a 


| man who took things more easily than Mr. 
| Waring; leaving his premises did not dis- 
| turb him in the least, except that he had a 


couple of rather large parcels which he 
wanted to get away without anybody seeing 
him. It might be thought he had been con- 
cealing some of his property, if he were to be 
seen taking them away. 

It happened that there had been a youth in 


| his employ of the name of Davis—James 


Davis—a plain, simple lad enough, and of a 
He had always 
liked his old master, and was himself a favor- 
jte. Since the bankruptcy he had been ap- 


| prenticed to another firm in Whitechapel, 


and one Saturday night, as he was strolling 
along towards the Minories to get a little 
fresh air, suddenly met his old master, who 
greeted him with his usual cordiality and 


| asked him if he had an hour to spare, and, if 


so, would he oblige him by helping him to a 


| cab with a couple of parcels which belonged 


to a commercial traveller and contained valu- 


able samples. James consented willingly, 


| and lighting each a cigar which Mr. Waring 
| produced, they walked along, chatting about 
| old times and old friends. 


When they got to 
the warehouse there were the two parcels, 
tied up in American cloth. 
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“Here they are,” said Mr. Waring, strik- 
ing a light. “You take one, and I'll take the 
other; they're pretty heavy, and you must be 
careful how you handle them, or some of the 
things might break.” 

When they got to the curb of the pave- 
ment, Mr. Waring said, “Stop here, and I'll 
fetch a four-wheeler.” 

While James was waiting a strange curi- 
osity to look into the parcels came over him; 
so strange that it was irresistible, and ac- 
cordingly he undid the end of one of them. 
Imagine the youth’s horror when he was 
confronted with a human head that had been 
cl:opped off at the shoulders! 

“My hair stood on end,” said the witness, 
“and my hat fell off.” But his presence of 
mind never forsook him. He covered the 
ghastly “relic of mortality” up and stood 
like a statue waiting Mr. Waring’s return 
with his cab. 

“Jump in, James,” said he, after they had 
put the “samples” on the top of the cab. But 
James was not in the humor to get into the 
cab. He preferred running behind. So he 
ran behind all along Whitechapel Road, over 
London Bridge, and away down Old Kent 
Road, shouting to every policeman he saw 
to stop the cab, but no policeman took any 
notice of him except to laugh at him for a 
lunatic. The “Force” does not disturb its 
serenity of mind for ‘rifles. 

By and by the cab drew up in a back street 
in front of an empty house, which turned out 
to be in the possession of Mr. Waring’s 
brother; a house built in a part of Old Lon- 
don with labyrinths of arches, vaults, and cel- 
lars in the occupation of rats and other ver- 
min. 

James came up panting just as his old 
master had taken his first packet of samples 
into the house. He had managed somehow 
or other to get a policeman to listen to him. 

The policeman, when Mr. Waring was tak- 
ing in the second parcel, boldly asked him 
what he’d got there. 


“Nothing for you,” said Mr. Waring. 

“T don’t know about that,” replied the po- 
liceman; “let’s have a look.” 

Here Mr. Waring lost his presence of 
mind, and offered the policeman and another 
member of the Force who had strolled up a 
hundred pounds not to look at the parcels. 

But the Force was not to be tampered 
with. They pushed Mr. Waring inside the 
house, and then discovered the ghastly con- 
tents of the huge bundles. The policemen’s 
suspicions were now aroused, and they pro- 
ceeded to the police station, where the divi- 
sional surgeon pronounced the remains to 
be those of a young woman who had been 
dead for a considerable time and buried in 
chloride of lime. 

Of course this was no proof of murder, 
and the charge of murder against Waring 
was not made until a considerable time after 
—not until the old father had declared time 
after time that the remains were those of his 
daughter Harriet. 

At length the Treasury became so im- 
pressed with the old man’s statement that 
the officials began to think it might be a case 
of murder after all, especially as there were 
two bullet-wounds at the back of the wo- 
man’s head, and her throat had been cut. 
There was also some proof that she had been 
buried under the floor of Mr. Waring’s 
warehouse, some hair being found in the 
grave, and a button or two from the young 
woman’s jacket. 

All these things tended to awaken the sus- 
picion of the Treasury officials. Of course 
there was a suggestion that it was a case of 
suicide, but the Lord Chief Justice disposed 
of that later on at the trial by asking how a 
woman could shoot herself twice in the back 
of the head, cut her throat, bury herself 
under the floor, and nail the boards down 


| over her grave. 


Notwithstanding it was clear that no 


| charge of murder could be proved without 


identification, the Treasury boldly made a 
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dash for the capital charge in the hope that 
something might turn up. And now, driven 
to their wits’ end, old Mr. Smith was exam- 
ined by one of the best advocates of the day, 
and this is what he made of him : 

“You have seen the remains?” 

“Yes,” 

“Whose do you believe them to be?” 

‘My daughter’s, to the best of my belief.” 

“Why do you believe them to be your 
daughter’s?” 

“By the height, the color of the hair, and 
the smallness of the foot and leg.” 

That was all; and it was nothing. 

But there must needs be cross-examina- 
tion if you are to satisfy your client. So the 
defendant’s advocate asks: 

“Is there anything else upon which your 
belief is founded?” 

“No,” hesitatingly answers the old man, 
turning his hat about as if there was some 
mystery in it. 

There is breathless anxiety in the crowded 
Court, for the witness seemed to be revolv- 
ing something in his mind that he did not 
like to bring out. 

“Yes,” he said, after a dead silence of two 
or three minutes. “My daughter had a scar 
on her leg.” 

There was sensation enough for the drop 
scene. More cross-examination was neces- 
sary now to get rid of the business of the 
scar, and some re-examination too. 

The mark, it appeared, was caused by Har- 
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riet’s having fallen into the fireplace when 
she was a girl. 

“Did you see the mark on the remains?” 
asked the prisoner’s counsel. 

“No; I did not examine for it. 
seen it for ten years.” 

There was much penmanship on the part 


I hadn’t 


| of the Treasury, and as many interchanges 
| of smiles between the officials, as if the dis- 


covery had been due to their sagacity; and 
they went about saying, “How about the 
scar? How will he get over the scar? What 
do you think of the scar?” -Strange to say, 
the defendant’s advisers thought it prudent 
to ask the magistrate to allow the doctors 
on both sides to examine the remains in 
order to ascertain whether there was a scar 
or not; and, stranger still, while giving his 
consent, the magistrate thought it was very 
immaterial. 

It proved to be so material that when it 
was found on the leg exactly as the old man 
and a sister had described it, the doctors cut 
it out and preserved it for production at the 
trial. 

After the discovery, of course the result 
of the trial was a foregone conclusion. 

It will be obvious to the sagacious reader 
that the blunder indicated was not the only 
one in the case. On the other side was one 
of equal gravity and more unpardonable, 
which needs no pointing out. Justice baffled 
by want of tact on one side was righted by an 
accident on the other.—The Law Journal. 


A LAWYER’S STUDIES IN BIBLICAL LAW. 
PRIMOGENITURE. 


By Davip WERNER AMRAM. 


r the patriarchal Hebrew family the first 

born was known as the Bekhor and en- 
He had 
a larger share of the family property, suc- 
ceeded to the patriarchate, and was invested 
with certain sacerdotal powers. In Rome the 


joyed special rights and privileges. 


| oldest son was the successor and heir, and 


conducted the religious exercises of the fam- 
ilv, and offered sacrifices at the family hearth 
to the household gods, who were none other 
than his deified ancestors. Similar family 
sacrifices were known among the ancient He- 
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brews. A classical instance is found in the 
history of David, who begged Jonathan to 
say to King Saul, his father, “David earnestly 
asked leave of me that he might run to Beth- 
lehem, his city; for there is a yearly sacrifice 
there for all the family” (I Samuel, xx, 6); 
and in the same chapter Jonathan reported 
the matter to his father, King Saul, in these 
words: “David earnestly asked leave of me 
to go to Bethlehem and he said, Let me go, 
I pray thee, for our family has a sacrifice in 
the city and my brother commanded me to 
be there” (I Samuel, xxviii, 29). From the 
second passage, it appears that David’s 
brother, in all probability his eldest brother, 
had charge of the ceremonies of the family 
sacrifice, and issued the summons for all the 
meinbers of the family to be present. This 
oldest brother, named Eliab, is found on an- 
other occasion authority, 
when David had come to the camp of King 
Saul’s army, by chiding him for leaving the 
flocks which had been left in his care. 

It was always the first born of the father, 
and not the first born of the mother, who en- 
joyed these privileges and prerogatives. The 
apparent paradox in this statement disap- 
pears when it is remembered that we are con- 
sidering a polygamous state of society in 
which each of the wives may have had a first 
born son. The definite right of the oldest 
born son of the patriarch to a larger share 
of the family estate was a later limitation of 
the patriarchal power. In the early stages 
of this form of society, the patriarch disposed 
of the family property at his pleasure, but 
after the corporate notion of the family had 
veen established whereby it was recognized 
as an entity apart from the members com- 
posing it, the unlimited right of disposing of 
the family property was restricted. A record 
of the establishment of such restrictive meas- 
ures 1s found in the Book of Deuteronomy 
as tollows: “If a man have two wives, one 
beloved and another hated, and they have 
borne him children, both the beloved and the 


exercising his 


| was actually first born. 


| was preferred for this position also. 
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hated, and if the first born son be hers that 
was hated, then it shall be when he maketh 
his sons to inherit that which he hath, that 


| he may not make the son of the beloved first 
| born before the son of the hated which is 
| indeed the first born; but he shall acknowl- 
| edge the son of the hated for the first born 


by giving him a double portion of all that he 


| hath; for he is the beginning of his strength; 
| the right of the first born is his.” (Deuter- 
| onomy xxi, 15-17.) 


Although the father’s right over the family 
estate was limited in this respect, it appears 
that there was no restriction placed upon the 
exercise of his right to appoint a successor 


| as the head of the family, provided such ap- 


pointee was of the blood of the family. Such 


| appointment carried with it certain powers 
| and an honorary precedence, although it in 
| no way affected the inheritance, a double 


portion of which always went to him who 
In the traditions of 
the patriarchs in Genesis, the headship of the 
family is in several instances given to the 
younger son in preference to the elder. Ish- 


| mael, the elder, is set aside in favor of Isaac, 
| the younger son (Genesis xxi, 10); 
| makes way for Jacob (Genesis xxvii, 29); 


Esau 


Reuben for Joseph (I Chronicles, v, 2); Man- 
asseh for Ephraim (Genesis xlviii, 17-18). In 
all these cases it is only the headship of the 


| family that was given to the younger son, 
| except in the case of Isaac. 


In the latter 
case, Ishmael, who was the oldest born, was 
entirely disinherited in favor of Isaac. This 
case illustrates the ancient right of the patri- 
arch to divide the inheritance as he pleased, 
which was abolished by the law in Deuter- 
onomy above quoted. There is a suggestion, 
also, of this right to deprive the first born of 


| his share of the inheritance in the story of 


Jacob and Esau. It seems that in the course 
of time the right to appoint the head of the 
family in succession to the patriarch was like- 
wise limited by custom, and the eldest born 
It is 
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reported in the Book of Chronicles that 


went to the eldest born. 

Among the kings it seems to have been 
the rule to appoint the successor to the 
Crown irrespective of any rights of primo- 
geniture. King David gave the Crown to 
his son Solomon, who so far from being the 
first born was the fourth son of David’s 
seventh king (I Kings, i, 34-35); Rehoboam 
made Abijah, the son of his beloved wife, his 
successor, although he was not the first born 
(II Chronicles, xi, 18-23). These cases, and 
more particularly those referring to the old 


so-called junior right among the ancient He- 


brews, according to which the rights and | 
| been as many first born sons as there were 


privileges of the patriarch descended to the 
youngest son instead of the oldest. It is pos- 
sible that the earlier cases may have been sur- 
vivals of such a right and that the law in 


Deuteronomy was one of the steps by which | 


the junior right was destroyed. The fact 
that the later examples given in the Bible 
are taken from the customs of the royal fam- 
ily may be explained by the well-known fact 
that ancient customs survive among the rul- 
ing classes long after they have been dis- 
carded by the common péople, and the so- 
called special privileges and prerogatives of 
the Crown are merely survivals of customs 
which were anciently common to all the 
people, and which the conservatism and self- 
interest of the royal families maintained. 
Some of the later examples, however, fully 
indicate that there are exceptions to the gen- 
eral rule which had been established, that the 


first born was entitled to succeed to the | 
headship of the family or the tribe or the | 


nation. 
The right of the first born was established 
gradually, as the cases in which the patriarch 





| could exercise his power.to appoint another 


Simri, a vounger son, was made chief of the | became rare and exceptional, so that the 


children of Merari by his father; and the | 
chronicler states that this was an exception | 


to the general rule that the chieftainship | 
| be minimized, was probably a late step in the 


| evolution of this custom. 


Deuteronomic law which provided that the 
first born should not be disinherited or rather 
that his share of the patrimony should not 


It is only when 
the exercise of a right has been restricted by 
any custom and has become the exception 
rather. than the rule that positive legislation 
steps in to put an end to it entirely, because 


| it seems to be an anomaly, although it is a 
| perfectly legitimate survival of an older his- 


torical period. This fact, however, is not gen- 
erally known to the people who are not 


| aware that the exception to the common 
| practice of their own time is the true law of 
patriarchal times, have suggested to some | 
students the thought that there existed the | 
| patriarchal family, although in the polyga- 


former times. 
There could only be one first born in the 


mous matriarchal family there may have 


wives. In all the genealogical lists given in 
the Bible it is the first born of the father 


| who is known as the Bekhor (Genesis xxv, 


13; XXXV, 23; xxxvi, 15; xlvi, 8; Exodus vi, 
14; Numbers i, 20; xxvi, 5; I Samuel, xvii, 
13; II Samuel iii, 2; I Chronicles iti,1-9; 
iv. 4). After the exodus, when Moses took 
a census of the first born of the males of the 
children of Israel from a month old and up- 
ward, he found that there were 22,273. This 
fact is used by John David Michaelis, a 


| learned scholar of the last century, in his 


work, Mosaisches Recht, (Volume 2, page 84), 
for the purpose of proving that the Bekhor, 
whenever referred to in the Bible, means 


| the first born of the father and not of the 


His argument is ingenious and 
He says in substance that the 


mother. 
amusing. 


| record shows that 600,000 adult males left 


Egypt. To this must be added at least 
300,000 males under the age of twenty years, 
those constituting the male children not in- 


' cluded in the 600,000, and this would give a 


total number of males of 900,000. Of these 
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the census showed’ upwards of 22,000 to be 
first born sons, or about one first born to 
every forty-one males. In a polygamous 
society it may readily be that a man shall 
have forty-one sons and that the son actually 
first born shall be known as the Bekhor, 
whereas, if we were to assume that the first 
born of the mother was meant by the Bekhor, 
we should have to suppose that each woman 
has forty-one sons and that there were only 
22,000 mothers among all those who left 
Egypt. 3v. this reductio ad absurdum 
Michaelis seeks to prove this case. 

Among many primitive people the custom 
prevailed of offering the first born as a sac- 
rifice to the gods. This custom, like many 
others, has been subject to a variety of modi- 
fications among the different peoples among 
whom it exists. That the ancient Hebrews 
of prehistoric practised the same 
rite can hardly be doubted, and some of the 


times 


cases which have already been cited, showing 
the prevalence of child sacrifice at some peri- 
ods of ancient Hebrew history, may be re- 
ferred to again in illustration of this point. 
In addition thereto, there seems to be evi- 
dence of the ancient existence of this practice 
in the comparatively late law of the sanctifi- 
cation of the first born. The theory of the 
old law was that the first born, whether of 
man or beast, belonged to God. The prac- 
tice was to sacrifice him. The Mosaic law 
accepted the theory, but modified the prac- 
tice. The law in Exodus provides as follows: 
“Thou shalt set apart unto the Lord all that 
openeth the womb, and every firstling that 
cometh of a beast which thou hast, the male 
shall be the Lord’s; and every firstling of an 
ass thou shalt redeem with the lamb, and if 
thou wilt not redeem it, thou shalt break its 


neck; and all the first born of man among 
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thy children shalt thou redeem” (Exodus 
xiii, 11-13). Thus, instead of offering the 
oldest born child as a sacrifice to God, he 
was redeemed, and the redemption money 
of five shekels was paid to the priests (Num- 
bers xviii). The Hebrew law-giver found 
the practice of offering the first born as a 
sacrifice existing among the people. To de- 
stroy that practice by legislation was impos- 
sible; accordingly, the law-giver adopted it, 
and with a slight modification made of it a 
Jewish custom, superseding the primitive 
brutality of the sacrifice by the custom of 
redeeming the first born. 

Legislation as a rule follows the law of 
motion along the lines of least resistance. It 
is rarely indeed that a law is of such a char- 
acter as to be entirely opposed to the current 
practice and customs of the people and en- 
tirely out of harmony with their current 
habits of thought. Legislation is merely a 
modification of existing institutions and laws. 

And this is true of all legislation, whether 
it be civil or ecclesiastical. The law of the 
early Christian church, which enabled Chris- 
tianity to spread among the heathen, illus- 
trates this truth. The actual engrafting of 
the system of morals preached by St. Paul 
upon a heathen stock was impossible without 
making concessions. The practical wisdom 
of the church, therefore, adopted many 
heathen customs which were deeply and 
firmly rooted, and by giving them a slightly 
different signification changed them into 
Christian customs, and thus furnished itself 
with powerful instruments for the spread of 
the Christian faith. In the same manner, the 
study of the Biblical law will show that many 
primitive heathen practices were, by the 
genius of the Hebrew people and its law- 
givers, converted into Jewish institutions. 





The Green Bag 


PUBLISHED MONTHLY AT $4.00 PER ANNUM. SINGLE NUMBERS 50 CENTS. 


Communications in regard to the contents of the Magazine should be addressed to the Editor, 
THos. TILESTON BALDWIN, 1038 Exchange Building, Boston, Mass. 


The Editor will be glad to receive contributions 
of articles of moderate length upon subjects 
of interest to the profession; also anything 
in the way of legal antiquities or curiosi- 
ties, facetiae, anecdotes, etc. 


NOTES. 


“ARE you the defendant?” asked a man in 
the court room, speaking to an old negro. 

“No, boss,”’ was the reply. “I ain’t done 
nothing to be called names like that. I’se got 
a lawyer here who does the defensing.” 

“Then who are you?” 

“T’se the gentleman 
chickens.” 


stole the 


what 


THE late Thomas B. Reed was a great 
lover of a good story, and no one enjoyed 
telling one better than he. 


always seemed to delight in it as much as his 
hearers. 


When he applied for admission to the bar, | 
he was examined as to his qualifications by | 
After | 


the judge of the County Court aione. 
answering a number of questions in a satis- 


factory manner, he was asked by the judge | 


whether the Legal Tender Act, which had 
just been passed by Congress, was, in his 
opinion, constitutional. Young Reed had 
never given the matter any consideration, 
but, being unwilling to display his ignorance, 
rcplied confidently that it was. 

“Well, I will admit you to the bar,” said 
the judge. “I examined another young man 
this morning, and asked him the same ques- 
tion. He replied that it was not constitu- 
tional. I admitted him, too. I am always 
glad to admit young gentlemen to the bar 
who can answer such grave constitutional 
questions off hand.” 


He was very fond | 
of relating the following one on himself and | 


“Way, gentlemen of the jury, this man is 
not, he cannot be guilty,” said the lawyer de- 
fending a man charged with grand larceny. 
“He never did a wrong act in his life. He 
and I were boys, reared together. I know 
him as well as he knows himself. He simply 
couldn’t do anything wrong. He and I used 
to run around together; we used to steal 
watermelons together; that’s his calibre, 
stealing watermelons; he’d never get up to 
stealing horses.” 

And the man was acquitted. 


‘*OrFiCER,” asked the Police Court judge, 
“what made you think the prisoner was 
drunk?” 

“Well, your Honor, as he was going 
along the sidewalk he ran plump into a street 
lamp-post. He backed away, replaced his hat 
on his head, and firmly started forward 
again, but once more ran into the post. Four 
times he tried to get by the post, but each 
time his uncertain steps took him plump into 
the iron pole. After the fourth attempt and 
failure to past the post he backed off, fell to 
the pavement, and clutching his head in his 
hands, murmured, as one lost to all hope: 

“Lost! Lost in an impenetrable forest!’ ” 

“Ten days,” said the Court. 


In a certain state, and during a certain 
scalawag administration, Bill Smith was en- 
gaged quite extensively in practising petti- 
foggery, and was to all intents and purposes 
a shyster. The greater part of his practice 
was done before Squire Brown. The squire 
always called him’ Sam, and treated him with 
undisguised contempt. 

One day Smith entering Brown’s office 
found the dignitarv in his shirt-sleeves, with 
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feet resting high above his head, on a desk. | 
| corporation under rather peculiar circum- 


He was saluted, as usual, with “Good morn- 
ing, Sam!” 


“Judge Smith, if you please, sir,” he re- | 


sponded with much unction. 


“Well, Judge Smith. What are you judge | 


of, I’d like to know?” 

“Judge of the Supreme Court of this State, 
sir; and I have come to have you qualify me.” 

And, sure enough, he handed over a com- 
nussion from the governor, making him a 
judge of the Supreme Court, to fill a vacancy. 

The squire adjusted his glasses, read the 
document carefully, saw that it was genuine, 
and then, looking his visitor full in the face, 
he said: 

“Very well, Judge Smith, I can swear you 
in, but all h—1 couldn’t qualify you.” 


Many stories are told of the droll humor 
of the late Judge W. H. Mittenry of Iowa. 
In sentencing a pickpocket to the peniten- 
tiary the judge once said: 

“Young man, this is a heinous crime, a 
most heinous crime; I would rather be 
caught at any other crime in the world than 
picking pockets, unless it be murder. Why, 
to tell you how I feel about it; if I had stuck 
my hand in a man’s pocket to pick it and he 
should cut my hand off at the wrist, leaving 
the severed hand in his pocket, I’d run as fast 
as my legs could carry me and never even 
stop to claim the hand.” 


A DAY or two ago, at the Old Bailey, coun- 
sel, who had been prevented by indisposition 
from being in court when his client was ar- 
raigned, but arrived just when the trial was 
concluded (luckily, to the satisfaction of the 
defendant), modestly remarked: “Perhaps I 
have saved my client from conviction by not 
defending him.” This recalls (says the Pall 
Mall Gazette) the story of a witty barrister, 
who was asked on returning from circuit how 
he had got on. 
saved the lives of two or three prisoners.” 
“Then you defended them for murder?” 
“No,” was the rejoinder, “I prosecuted them 
for it.” 


“Well,” was the reply, “I 


A suIT was won for a Tennessee railroad 


stances. 

A prominent attorney had brought suit for 
a colored woman for damages caused by 
killing her husband. 

The lawyer for defendant felt a good deal 
of uneasiness for a time about the case, being 
convinced that the woman had a good case, 
and would recover a large verdict against his 
client. 

Finally he secured a bit of information, 
and having learned, in the course of a long 
practice at the bar, that a close mouth is cap- 
ital in the law business, he “lay low.” 

Although he had many conversations with 
the plaintiff’s attorney about the suit, he 
never hinted that he knew any other facts 
than those known to the party of the other 
part. 

After the plaintiff had given her testimony 
on direct examination and was turned over 
for cross questions the wily counsel for the 
defense asked her: 

“Hadn’t you been married once or twice 
before you married the man for whose death 
you have brought this suit?” 

“Yes, sir; I done been married twict be- 
foah dat,” she replied. 

“What became of your first husband?” 

“I done got a ’vorce fum ’im.” 

“Where did you get the divorce?” 

“Fum de Circus Coht, suh.” 

“What became of your second husband?” 

“I done got a ’vorce fum him, suh. Dat’s 
whut comed o’ him, de no ’count, low down 
nigger.” 

“Where did you get that divorce?” 

“Squiah Cal Kirk done gien hit to me, suh; 
dat’s whah I got hit, an’ ef you doan’ bleeve 
me you c’n des go an’ look at de re-cord; 
dat’s what you kin!” she replied with defiant 
confidence. 

“Squiah Cal Kirk” was a colored justice of 
the peace, noted for not knowing anything 
about law, as well as for being somewhat of 
a wag. 

The plaintiff's lawyer went out and took 
something to brace up his shattered nerves. 





In proceedings recently commenced in the 
Supreme Court of Iowa the constitutionality 
of the dipsomaniac law, passed by the last 
legislature, under which more than one hun- 
dred persons have been committed to the 
wards for inebriates at two state insane asy- 
lums, is being severely tested. It is set up 
that if the accused is insane the district court 
is not the proper tribunal to determine the 
fact, that being the duty of the county insane 
commission created by Iowa law. If the ac- 
cused is a criminal, then he should be tried 
by a jury of his peers and cannot be sent to 
confinement by a judge of the court. If the 
accused is an insane person, the proceeding 
against him is irregular because the law re- 
quires guardians to be appointed for insane 
persons before suit may be begun against 
them. The sum and substance of the ques- 
tion might be stated in the query, “Is an in- 
ebriate insane, or is he a criminal?” 


THE insane patients at the state asylum are | 


indignant at being confined together with the 
inebriates. They consider themselves far su- 
perior. When tobacco was being distributed 
to the patients, one of the insane, who had 
been working faithfully, thought he ought to 
have a larger allowance. Accordingly he 
asked for a bit more of the weed. 

“You use lots of tobacco, don’t you?” 
asked an inebriate who was standing by. 

“Yes,” came the answer: “I’m getting to 
be a confirmed inebriate in the use of it.” 


LORD RUSSELL once asked Mr. Hume: “Mr. 
Hume, what do you consider to be the object 
of legislation?” 

“The greatest good of the greatest num- 
ber.” 

“And what do you consider the greatest 
number?” 

‘Number one,” was Mr. Hume’s reply. 


In the Court of Exchequer there is (says 
the Westminster Gazette) a very remarkable 


writ. It was filed on the 3rd of October, 
1725, by John Everit against Joseph Wil- 
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liams. The statement of claim is a very 
lengthy one; it sets forth the fact with much 
clearness that both men were highway rob- 
bers, and that a partnership existed between 
them for the purposes of carrying on busi- 
ness as highwaymen. The partnership ter- 
minated withiN one year of its inception. 
Everit sued his partner for £1000, “being for 
moneys wrongfully appropriated to defend- 
ant’s private purse.” The action was ad- 
judged to be a gross contempt of court, and 
the plaintiff was ordered to pay all costs, 
whilst the solicitors who served the writ were 
fined £50 each; one of the solicitors, a man 
named Wreathcock, refused to pay the fine, 
and was sent to prison for six months. Both 
plaintiff and defendant to this action were 
subsequently hanged, one at Tyburn and the 
other at Maidstone. 


Or the names given to the various courts 
within the Temple, some are easily explicable, 
as, for example, Inner Temple-lane, Middle 
Temple-lane, Mitre-court-buildings, Foun- 
tain-court, Garden-court, and Temple-gar- 
dens, and nothing need be said regarding 
them. Others, again, are derived from public 
offices at one time situated in the particular 
block of buildings. Thus we have Crown 
Office-row, so named because at one time the 
Crown office was there, although for a long 
time prior to its removal to the Royal Courts 
of Justice in 1882 it was at 2, King’s Bench- 
walk. The last-mentioned pile of chambers 
derived its name from the circumstance that 
the King’s Bench office in former days was 
at the river end of the walk. Again, other 
courts have received the names they bear 
from special features noticeable in connection 
with them. Thus Fig Tree-court, which has 
been reputed a favorite Jocale for the scenes 
in certain kinds of sensational fiction, but re- 
garding which Mr. Flood, in his pleasant 
little book, An Hour in the Temple, declares 
that all he can allege against the court is that 
it is not so easy to find an address there as 
in other parts of the Temple, is so named be- 
cause at one time a fig tree actually flourished 
in or near it. In the records of the Inner 
Temple there occurs an entry, under date 
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1610, of the purchase of such a tree. 


Fig | 


trees are still to be seen in the Temple, but | 


the quaint, tortuous old court to which the | 
name of the tree has been given knows them | 
In the same way we have Elm- | 


no more. 
court. Pump-court is, of course, so named 
from the pump in the centre.» The Cloisters 
is a self-explanatory name. 


} 


Brick-court, in- | 


teresting in an unusual degree from its asso- | 


ciations with 
Thackeray, is said to have been so called 
from the fact that it was one of the earliest 
erected brick buildings in the Temple, having 
been built in the earlier years of Elizabeth’s 
reign. The derivation of the name Paper- 
buildings we have been unable to trace—none 
of the books, so far as we can find, throws 
the smallest light on the question —The Law 
Times. 


THE menu of a recent dinner given in Bos- 
ton to Mr. Justice Holmes was in the follow- 
ing form: 
IN THE SUPREME NON-JUDICIAL 

COURT. 
Young’s, ss. December Sitting 1902. Equity. 

No. 5. 
BAR ASSOCIATION OF THE 
COUNTY OF MIDDLESEX 
US. 
O. W. HOLMES. 
PLAINTIFF’S BRIEF. 

BRIEF STATEMENT OF THE CASE. 

This case comes here from the Superior 
Court on Report. The bill alleges an attempt 
by the defendant to quit his office in total 
disregard of obligations arising from nearly 
twenty years of official intercourse, wherein 
the defendant’s courtesy and impartiality, 
uniformly extended, high character and judi- 
cial ability, have inspired among the Bar 
lasting sentiments of respect, affection and 
honor. The relief sought is an injunction, 
and there is also a prayer for general relief. 

The defendant answered, denying the sev- 
eral allegations of the bill, and setting, up an 
alleged duty to accept a higher call else- 
where. 


THE 


Blackstone, Goldsmith, and | 
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The Court, on the issues joined, found all 
the plaintiff's allegations to be true; and, as 
to the matter specially insisted upon by the 
defendant in his answer, found the power 
which he has to overrule the decisions of the 
Superior Court to be a more useful and im- 
portant function than that possessed by any 
other tribunal. 

Accordingly a decree was entered granting 
a permanent injunction, and, at the request 
of the parties, the Judge reported the case 
for determination by this Court. 

PoINTs (AND AUTHORITIES.) ' 


LEADERS OF THE Bar. [The wines. ] 
II. 
CANDIDATES FOR ADMISSION. 
III. 
AMENITIES OF THE BAR [ Coffee and cigars. ] 
Wherefore it is respectfully submitted that 
the injunction was properly granted—unless 
it may be adjudged that the plaintiff, sub- 
ordinating its rights to the broader claims 
of the country, must give way and allow full 
scope for application of the rule “Honour to 
whom Honour is due.” 
THE BAR ASSOCIATION OF 
COUNTY OF MIDDLESEX. 
pro se. 
* The authorities are to be sighted elsewhere. See 
Bates? Also Holmes, Knowlton, Morton, Lathrop, 


Barker, Hammond, Loring? Also Mason e¢. a/. (too 
numerous to mention)? 


[The edibles. ] 


THE 


A curious dispute has engaged the atten- 
tion of Judge Parry in the Manchester 
County Court this week, says the Pall Mall 
Gasette. A tree which has been growing for 
fully forty years by the side of a wall quite 
recently caused the wall to fall through the 
spreading of its roots, and an action for dam- 
ages was raised by the owners of the wall— 
two lauies—against the owner of the tree. 
His Honor, however, decided that as the 
roots of the tree had spread under the wall 
and into the plaintiffs’ land, the tree was joint 
property, and that if the plaintiffs had chosen 
they could have pruned the roots, or even 
cut down the tree. It is certainly a nice legal 
point, and if the defendant is litigiously in- 
clined it may yet vex, and also amuse, the 
higher courts. 
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NEW LAW BOOKS. 


't is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of contributors, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


A TREATISE ON THE AMERICAN Law OF REAL 
Property. By Emory Washburn, LL.D. 
Sixth edition. By John Wurts, M. A., LL.B. 
3 vols. Boston: Little, Brown and Com- 
pany. 1902. Law sheep; $18. 

The question is often put, “why do so 
many new books appear when the old ones 
are just as good, or indeed better than the 
new?” And the answer is, as publishers could 
easily tell if they would, unsatisfying. The 
craze for the new is the incentive in some 
cases, but the lawyer not only wants some- 
thing new, but something accurate as well in 
order that the work may be used in and out 
of court. He buys the new work because he 
either feels or is made to feel that he cannot 
well do without it; that the most recent 
authorities are cited and digested in text or 
notes. He looks up the references and finds 
them sufficient or insufficient. In the first 
case, he consults the new book because he 
finds it useful; in the other case, he goes back 
to the old because he has found it useful, and 
supplements it by digests and other aids at 
his disposal to make it serve his present and 
practical purpose. In the realm of real prop- 
erty, there is no “recent” work to claim the 
field and the tried and trusted Washburn ap- 
pears in a sixth edition, revised and brought 
down to the year 1902. The advice some- 
times administered to others than lawyers 
applies here with a peculiar force: 

“Tis well to be off with the old love 
Before you are on with the new.” 

A new edition of Washburn was desirable 
for various reasons. The original treatise 
was needed when first published in two vol- 
umes in 1860-61. It at once took but did not 
force the market, because it was not only the 
best but the only book on the subject suited 
to the needs of the American lawyer. The 





four editions brought out in the lifetime of 
the eminent and venerable author sought to, 
and did in a way, improve the treatise, and 
render it more serviceable to the profession, 
but the revisions to which it was subjected 
were done in a desultory way. The learned 
professor corrected a passage here to which 
his attention had been called; he inserted a 
passage there which, further developed the 
thought he had in mind, but which for one 
reason or another he had not clearly ex- 
pressed. The same process was repeated 
throughout the entire work, so that the trea- 
tise finally left the author’s hands in a patched 
form. Accuracy and added value were ob- 
tained at the expense of repetition and not 
infrequent contradiction, but the symmetry 
of the book suffered. 

In the present edition Professor Wurts has 
pruned with a discriminating hand these vari- 
ous additions, corrections and interpolations, 
so that the text now appears as an unbroken 
and regular whole; where necessary it has 
been to some extent rearranged throughout 
in a way to destroy, and “all verbal changes 
of importance, for the sake either of clear- 
ness or of brevity, and all of the editor’s 
original work, by way either of substitution 
or of addition, are shown by brackets,” so 
that it might be maintained, although the edi- 
tor does not so claim, that the work appears 
in this last edition as the learned author 
would have had it appear had he prepared the 
treatise for publication as an original work in 
1902 instead of in 1860. 

Turning now to the book as it appears 
from the hands of author and editor, the pur- 
pose is everywhere evident to make the text 
and notes truly represent the law in its pres- 
ent state. A cursory examination of the first 
chapter on the “Nature and Classification of 
Real Property,” shows how completely the 
editor has mastered, modified and bracketed 
the text, but it is so skillfully done that the 
context is not at all broken or jarred. As an 
example of the care with which the editor 
annotates and supplements the-text by a 
note, reference may be made to pages 66-68, 
in which the statutory provisions of the vari- 
ous States are given in briefest form which 
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regulate the rights of aliens and citizens in 
the acquisition, holding and disposition of 
realty. In the same way the notes on pages 
161-163 and 263-278 admirably digest the 
statutory provisions of the States and Terri- 
tories dealing with the difficult and perplex- 
ing subjects of curtesy and dower. In these 
instances author and editor have cooperated 
in text and notes; the chapter on “Home- 
stead Rights” is due solely to the editor who 
placed before the practitioner and student, 
within the narrow compass of thirty-five 
pages (pp. 306-341), a satisfactory survey of 
the subject as it exists in the States and Ter- 
ritories of the Union. 

Passing to the second volume, the chapters 
on mortgages offer an instance of the happy 
combination of author and editor, while the 
detailed note on foreclosure on pages 237- 
245 is the editor’s. Attention should be 
called to the editor’s notes to contingent re- 
mainders (pp. 554-557); the “Rule in Shel- 
ley’s Case” (p. 567); and the statute rules 
against perpetuities and accumulations (pp. 
703-706) with which the second volume 
closes. 

The subject-matter of the third volume is 
simpler in its nature, but it has received the 
same elaborate care at the hands of the edi- 
tor. Especial attention should be directed 
to the notes on “Statute Rules of Descent” 
(pp. 16-60); the interpolation in the text on 
pages 140-144; the notes on title by posses- 
sion and limitation (pp. 148-163); void and 
voidable deeds (pp. 312-326); and the sum- 
mary of the principal statutory provisions in 
the several States and Territories respecting 
wills of real property (pp.506-522) which con- 
cludes the body of the book. 

Enough has been said to show how and 
wherein Washburn’s Treatise has been reju- 
venated and sent forth on its career of use- 
fulness. A fundamental defect of the original 
work and of the present edition should not 
be passed over. The treatise is practical, and 
is as dry as it is practical. It was meant for 
the practitioner, and the successive editions 
show that it has reached the class for which 
it was composed. It is not a student’s book, 
and the underlying principles are not treated 





historically in the way to point out the origin, 
development and probable modifications to 
which they may be subjected. The treatise 
has the faults and the virtues of a digest, and 
it could not be revised into a theoretical ex- 
position of the subject for the student’s 
guidance without an omission of much that 
follows the title-page. It would have to be 
rewritten upon wholly different lines. And 
even as a practitioner’s hand-book it fails 
wholly to answer its purpose, for as Mr. Wet- 
more excellently said in an address before the 
American Bar Association (1894): “He best 
argues his cases who considers not how he 
can match his facts with precedents, as he 
might match from his hand in a game of 
dominoes, but how he can best rest the judg- 
ment that he seeks upon the right and reason 
of the law.” 

But whatever the limitations of the work 
may be in its original plan and execution, it 
was, and is in its review form, the best Amer- 
ican treatise.on the law of real property. 


A TREATISE ON THE LAW OF INSURANCE, IN- 
CLUDING Fire, Lire, ACCIDENT, CASUALTY, 
TITLE, CREDIT AND GUARANTY INSURANCE IN 
Every Form. By Charles B. Elliott. Indi- 
anapolis: The Bowen-Merrill Company. 
1902. (lvi + 531 pp.) 

In section 41 this book says: “It was 
thought at first that human life was too sa- 
cred to be made the subject of a contract, but 
this idea passed, leaving the rule that it could 
ibe insured under conditions which were sup- 
posed to neutralize the temptation of the ben- 
eficiary to destroy the life. This safeguard is 
found in the rule which requires that the 
beneficiary of the policy must, at least when 
the insurance is effected, have such an inter- 
est in the continuation of the life as to re- 
move the temptation to hasten the event from 
which he would receive a financial benefit.” 
In section 61, however, the book says: “We 
therefore find the rule that one who takes 
an insurance upon his own life and pays the 
premiums may make the insurance payable to 
any person he may name in the policy, and 
that such person need have no interest in the 
life of the insured. As said in South Caro- 
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lina: But it is also well settled that 
a person may insure his own life and make 
the policy payable to whomsoever he chooses, 
even a beneficiary who has no _ insurable 
interest in his life, provided that the transac- 
tion is bona fide and not a mere cover to evade 
the law against wager policies.’ ” 

So many apparently impossible tasks turn 
out to be within the power of peculiarly 
skilled persons, that it would be injudicious 
to insist very strongly upon the impossibility 
of reconciling those two sections. The two 
quotations have been inserted here in order 
that the reader may decide for himself 
whether this book is a safe guide for begin- 
ners. 

Upon the question whether these quota- 
tions give a just impression of the nature of 
the book, the learned reader will do well to 
refer to sections 45, 46, 55, 90, 181, 205. 

A minor defect is the historical introduc- 
tion, which reproduces most of the errors of 
the old books and ignores the amendments 
required iby the later authorities. 

This review is based upon the impression 
that the book is meant for students or for 
practitioners who are gaining their first in- 
formation as to insurance. Experts will not 
be harmed by the points to which attention 
has been directed; and their only objections 
to the book will be that it does not add any- 
thing to their knowledge and that the title- 
page is somewhat overloaded. It was hardly 
necessary to call attention to the six lines of 
text and the lines of citations on casualty 
insurance, nor even to emphasize so conspic- 
uously the twelve pages of the chapter on 
employers’ liability, fidelity, credit, and title 
insurance. 


THE Law oF INSURANCE; FIRE, LIFE, ACCIDENT, 
GuaRaNTEE. By William A. Kerr. St. 
Paul: Keefe-Davidson Company. 1902. 
(xi + 917 pp.) 

In section 3 is the definition that: “An in- 
surance contract is an agreement whereby 
one party, for a consideration, (a) agrees to 
indemnify another party to a_ specified 
amount against loss or damage from speci- 


| 
| 
| 
| 
| 
| 








fied causes, or (b) agrees to pay to another a 
certain sum of money on the happening of a 
given contingency or event.” This certainly 
sounds as though all wagers and other con- 
ditional contracts are instances of insurance. 
Yet section 13 says that “indemnity and pro- 
tection against loss are the fundamentals of 
an insurance contract.” This latter state- 
ment unquestionably limits and corrects the 
former; but it indicates the danger of hasty 
definition, and it requires in turn a more thor- 
ough discussion of the nature of life insur- 
ance than is found in this work. 

In section 4 it is said that: “There are 
seven different classes of insurance, viz.: (a) 
fire insurance; (b) life insurance; (c) marine 
insurance; (d) accident insurance; (e) cas- 
ualty insurance; (f) guaranty insurance; (g) 
real estate and title insurance.” What has 
become of tornado insurance, transportation 
insurance, and the celebrated insurance 
against twins? Are these—and a long list of 
other known varieties—to be included in 
casualty insurance? If so, the seven kinds 
actually enumerated by the author might well 
be reduced to one or two. Yet the real fact is 
that enumeration, like definition, has dan- 
gers, and that the enumerator will do well to 
protect himself with an “etc.” 

There are still other discouraging failures 
to make distinctions carefully. Thus on page 
283 it is said that: “In all cases there must 
be a reasonable ground to expect some ben- 
efit or advantage to the beneficiary from the 
continuance of the life insured; otherwise the 
beneficiary would be directly interested in the 
early death of the insured. A policy issued 
to one who is not directly interested in the 
continuance of the life of the insured has a 
tendency to create a desire for his death. 
Such policies are, therefore, independently of 
any statute upon the subject, condemned as 
being contrary to public policy. Every per- 
son has an insurable interest in his own life 
and may effect an insurance thereon for the 
benefit of a relative or friend.” Neither text 
nor annotation indicates that the author dis 
tinguishes between applicant and beneficiary 
or that he is aware of a difference of opinion 
as to the beneficiary’s needing an interest. 
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Again, on pages 706 and 711, is found con- 
fusion as to the distinction between waiver 
and estoppel. 

It is pleasant to be able to say that many 
parts of the book—for example, the chapter 
on subrogation—are sound; but nevertheless 
the volume taken as a whole is a disappoint- 
ment. 

Finally, the space devoted to guaranty in- 
surance—two pages—hardly justifies includ- 
ing that branch on the title-page. 

LIFE 
Frank Egerton Hodgins. 
Law Book Co. 1902. (xxii + 276 pp.) 
This volume contains the Dominion Insur- 


ance Act and the statutes of the several prov- | 
inces, together with the law as determined 


by the courts. The law of life insurance has 


not yet been codified in any one of the | 
unless, indeed, the elaborate pro- | 
visions of the Civil Code of Quebec are enti- | 
tled to be called a codification of this subject. | 
statutory | 


provinces 


Yet there have been so many 
changes that this book will be extremely use- 
ful to any lawyer who has to pass upon life 
insurance questions governed by Canadian 
law. 


A TREATISE ON GUARANTY INSURANCE ; INCLUD- 
ING THEREIN AS SUBSIDIARY BRANCHES THE 
Law oF FIDELITY, COMMERCIAL, AND JUDICIAL 
Insurances. By TJ. G. Frost. Boston: 
Little, Brown and Company. 1902. 
(xxxvili + 547 pp.) 

Apparently this is the first treatise upon 
this subject. It is far from being a satisfac- 
tory piece of work, and it fails to make con- 
vincing its initial and chief contention, that 
the contracts of surety companies are poli- 
cies of insurance. 


The Green Bag. 
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THE AMERICAN STATE Reports, Vol. 87. 
Containing cases of general value and au- 
thority, decided in courts of last resort of 
the several states. Selected, reported, and 
annotated by A. C. Freeman. San Fran- 
cisco: Bancroft-Whitney Company. 1902. 
Law sheep. (1067 pp.) 

The reports from which are taken the cases 
in the present volume of the American State 
Reports are the following: 129 Alabama, 
135 California, 157 Indiana, 27 Indiana Ap- 
peals, 106 Louisiana, 84 Minnesota, 25 Mon- 
tana, 61 Nebraska, 65 Ohio State, 39 Ore- 
gon, 73 Vermont, 25 Washington, 49 West 
Virginia, 111 Wisconsin, and 9 Wyoming. 

The more important monographic notes 
(liscuss these subjects: Embezzlement, When 
a Prisoner may be Released on Habeas Cor- 
pus after Judgment and Sentence, Proceed- 
ings Against Unknown Owners, Aban- 
donment and Forfeiture of Mining Claims, 
Assignment of Life Insurance Policies, Duty 
of Mine Owners to Prevent Injury to Their 
Employés, Docketing Judgments, Power of 
Municipalities to Regulate, Prohibit, or Dis- 
continue Cemeteries, Right to Acquire Title 
by Advise, Possession to Lands Devoted to 
a Public Use, and Fraudulent and Over- 
issued Corporate Stock. 

An interesting case reported in this vol- 
ume is Farm Investment Company v. Car- 
penter, 9 Wyo. 110, on the right to appro- 
priate water for irrigation purposes, where 
it is held that “A right to the use of water 
may be acquired in Wyoming by priority of 
appropriation for beneficial purposes, in 
contravention of the common-law rule that 
every riprarian proprietor is entitled to the 
continued flow of the water of the stream 
running through or adjacent to his lands.” 
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